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P.O. Box 1606 Community Development Department
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Fort Collins, CO 80521

Re: STATEMENT IN SUPPORT OF THE THORNTON WATER PROJECT
AREAS AND ACTIVITIES OF STATE INTEREST (1041) PERMIT
APPLICATION BEFORE THE BOARD OF COUNTY COMMISSIONERS
OF LARIMER COUNTY, COLORADO FILE NO: 18-ZONE2305

Dear Ms. Haag and Mr. Helmick:

Please accept this Statement of Support submitted by the city of Thornton (“Thornton”) for
its 1041 Permit Application for a domestic water transmission line as referenced above.
Thornton requests that this Statement, together with its Exhibits, enclosed, be included in
the record that will be before the Board of County Commissioners of Larimer County
(“Board”) in considering Thornton’s 1041 Permit Application.

A. The Source Water Pump Station is Not Included in Larimer County’s 1041
Regulatory Authority

Thornton is requesting a 1041 permit to conduct an area or activity of state interest as
authorized by C.R.S. § 24-65.1-101 ef seq. and Sections 12 and 14 of Part II of the Larimer
County Land Use Code (“LUC”). The area or activity of state interest involves the siting
and development of a new domestic water transmission line that is contained within new
permanent easements greater than 30 feet. LUC 14.4.].

Thornton’s 1041 Permit Application (“1041 Application”), supplemental additional
information, and supplement addendum, submitted on January 5, 2018, April 2, 2018, and
April 10, 2018, respectively, request approval of a project corridor to construct, operate,
and maintain the Thornton Water Project (“TWP”). At the request of the Larimer County
Planning Department Staff (“Staff”), the April 2, 2018, supplemental additional
information, provided additional information on the pump station for the TWP, including
the proposed location parcel number, its location on the parcel, general configuration of the
building, and information concerning the equipment operating in the building. Thornton
continues to acknowledge that a Site Plan Review application is required to be submitted
by Thornton to Larimer County for the pump station, after the 1041 permit process. The
Site Plan Review will address the details of site development, including the specific
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location of the pump station within the area identified for its location in Thornton’s 1041
permit application, as well as Larimer County regulations that will govern the operation of
the facility. In addition, Thornton is committed to constructing a pump station facility
consistent with the character of other structures in the neighborhood.

Although Thornton was initially given to understand, during the pre-planning conference
with Staff, that the pump station was not part of the 1041 application, on May 10, 2018,
Thornton received the Staff Report summarizing Staff’s evaluation of the TWP application,
where Staff indicates that the pump station is included as part of the 1041 application for
the TWP because of its location and intensity of use. See Staff Report on the 1041
Application attached to the Agenda for the May 16, 2018 Larimer County Planning
Commission (“Planning Commission™) hearing, a copy of which is attached hereto and
incorporated herein by reference as Exhibit A at p. 6.

Thornton has reviewed Larimer County’s 1041 regulation, LUC 14.4 J., applicable to site
selection and construction of a new domestic water transmission lines, and does not find
that it contains any reference to authority to regulate site selection and construction of an
appurtenant facility, such as the pump station, for a new water transmission pipeline. LUC
14.4. J explicitly covers “transmission lines” that are contained in certain sized easements.
The same rules of construction apply in the interpretation of regulations and statutes.
Steamboat Springs Rental v. City and Cnty of Denver, 15 P.3d 785, 787 (Colo. App. 2000).
When interpreting LUC 14.4 J. the starting point is the text of the regulation which must be
given its plain and ordinary meaning. See American Family Mutual Insurance Co. v.
Barriga, 2018 CO 42, 15SC934, § 8. If the language is clear and unambiguous, no further
inquiry is needed. Id. A straightforward reading of Larimer’s regulation does not include
pump stations or any appurtenances. This is unlike

e LUC 14.4 E, which includes “appurtenant facilities” for electric transmission lines;

e LUC 14.4 H, which includes “appurtenant facilities such as compressor stations,
pipe valves and other mechanical controls that are part of [new natural gas or other
petroleum derivatives] . . . pipeline project[s]”;

e LUC 14.4 K., which includes “all appurtenant uses, structures and facilities, roads,
parks, parking, trails and other uses which are developed as part of [a] water storage
reservoir”; and

e LUC 14.4 L, which includes “and other appurtenant facilities” for solar energy
power plants.

Thornton presumes that because Larimer County specifically includes the regulation of
appurtenance facilities associated with new electric transmission lines, new natural gas and
oil pipelines, new water storage reservoirs and new solar energy power plants and that
because the regulation for new water transmission pipelines is silent on the inclusion of
appurtenances, that Larimer County meant to exclude appurtenances, such as the pump
station, from the 1041 process for new water transmission lines. Under the canon of
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construction expressio unius est exclusio alterius --the inclusion of one thing implies the
exclusion of another—Larimer County’s omission in its ordinance for appurtenant facilities
for new water transmission pipelines must be given effect. See Applehans v. Farmers Ins.
Exchange, 68 P.3d 594, 597 (2003). Indeed, LUC 14.4 J. was enacted after LUC 144 E.,
H. and L. and Larimer County is presumed to know its existing ordinances at the time it
makes amendments to those ordinances. See Colorado Ethics Watch v. Senate Majority
Fund, LLC, 269 P.3d 1248, 1254 (Colo. 2012). Because Larimer County specifically
includes the regulation of appurtenance facilities associated with new natural gas and oil
pipelines (and that part of the ordinance preceded enactment of LUC 14.4 J.) means that
Larimer County meant to specifically exclude appurtenances, such as the pump station,
from the 1041 process for new water transmission lines. See Lunsford v. W. States Life
Ins., 908 P.2d 79, 84 (Colo. 1995) ("When the legislature speaks with exactitude, we must
construe the statute to mean that the inclusion or specification of a particular set of
conditions necessarily excludes others").

Nevertheless, recognizing that Larimer County considers the pump station to be part of
Thornton’s 1041 permit application, without waiving any rights to challenge that decision,
if necessary, Thornton is prepared to proceed to address the source pump station as a part
of its 1041 Application before the Board.

B. Poudre River Alernatives Fall Qutside Of The County’s 1041 Permitting Process

Larimer County’s 1041 regulations set forth criteria for the siting and manner in which
water pipelines will be constructed in Larimer County. Thornton has applied for a permit
relying on the express criteria in the County’s 1041 regulations for water pipelines.
Alternative methods for delivering water fall outside of the 1041 permitting process. As a
result, the Board does not have the authority to consider, deny or condition Thornton’s
1041 Application based on what has been termed the “Citizens Poudre Alternative”, or any
similar proposed “alternative” water delivery proposal, that seeks to require that Thornton
change or move the location of its pipeline from Thornton’s decreed source water location
at WSSC Reservoir No. 4, as proposed in its 1041 Application to somewhere below the
Larimer County Canal.

Thornton’s position, that a Poudre River alternative cannot be considered, is consistent
with Staff’s interpretation of Larimer County’s applicable regulations as stated to the
Planning Commission, but nevertheless factored into the Planning Commission’s vote to
recommend denial of the 1041 Application to the Board. Because Colorado law and
Larimer County’s regulations are contrary to the Planning Commission’s recommendation,
the Board should disregard the Planning Commission’s recommendation to deny
Thornton’s 1041 Application, and instead follow the Staff’s recommendation and approve
the 1041 Application.
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1. 1041 Powers Generally

The general authority local governments have to adopt land use regulations under the Areas
and Activities of State Interest Act is codified in C.R.S. § 24-65.1-101 ef seq. “(AASIA” or
“1041”) allowing identification, designation and regulation of “areas of state interest” and
“activities of state interest.” The AASIA was adopted in 1974, as Colorado House Bill 74-
1041 and created what are commonly referred to as “1041 powers.” AASIA was enacted
to respond to the impacts of development and to help with planning and zoning for
development.! According to AASIA, “land use, land use planning and quality of
development are matters in which the state has responsibility for the health, welfare, and
safety of the people of the state and for the protection of the environment of the state.”
C.R.S. § 24-65.1-101(1)(c). AASIA “encourages [local governments] to designate areas
and activities of state interest and, after such designation . . . administer such areas and
activities of state interest and promulgate guidelines for the administration thereof.” C.R.S.
§ 24-65.1-101(2)(b). This power is implemented by local governments designating areas of
state interest”? from among those listed in C.R.S. § 24-65.1-201, and “activities of state
interest” from those listed in C.R.S. § 24-65.1-203.

However, this power is not unlimited or without checks. The AASIA:

. prohibits the diminishment or the enhancement of the rights of property
owners as provided in the state’s and United States’ constitutions in subsection 106(1)(a);

. prohibits “modifying or amending existing laws or court decrees with
respect to the determination and administration of water rights” in subsection 106(1)(b);

. limits local government designations to those activities listed in subsection
203(1);

. requires regulations to be promulgated in subsection 402 that are relate to
the specific activities of state interest;

. establishes criteria for administration in subsection 204 for specified
activities:
. establishes a permitting process for an applicant to conduct that designated

activity in subsection 501; and

! For a history of planning and zoning in Colorado see Dischinger, Local Government
Regulation Using 1041 Powers, The Colorado Lawyer, December 2005 Vol. 34, No. 12,
79-87.

2 Larimer County has not adopted “areas of state interest” so this provision is not
applicable to the 1041 Application.



City of Thornton’s Statement of Support
Larimer County 1041 Permit Application
June 29, 2018

Page 5

. provides for judicial review of the denial of permit pursuant to subsection
502.

“The [AASIA] directs and limits the authority of local governments to make declarations
of activities of state interest.” City and County of Denver v. Bd. of County Comm’rs of
Grand County, et al. 782 P. 2.d 753, 759 (Colo. 1989) (“Grand County”). Importantly, the
AASIA gives local governments “the power to regulate, but not to prohibit” activities of
state interest. Id. at 762 (emphasis added).

2. The Board Does Not Have Authority Under Its 1041 Powers To Consider,
Deny or Condition Thornton’s 1041 Permit Application Based On A
Poudre River Alternative.

a. Larimer County’s 1041 Regulations.

Larimer County initially adopted its 1041 Regulations in 2008 in Resolution No.
11182008R012, Ex. A, 11-18-2008. In 2015, Larimer County added “new domestic water
transmission lines” as an activity of state interest. See Resolution No. 0804201R001, §4, 8-
4-2015. The current version of the County’s 1041 regulations are codified in LUC Section
14 Areas and Activities of State Interests.

Although subsection 203(1)(a) of the AASIA authorizes local governments to designate as
activities of state interest: “site selection and construction of major new domestic water ...
systems and major extension of existing domestic water ....systems”, Larimer County
chose to designate a much narrower subset® of the site selection and construction new water
systems by adding “new domestic water transmission lines” as an activity of state interest.
Specifically LUC 14.4.]. provides for:

Siting and development of new or extended domestic water or
sewer transmission lines which are contained within new permanent
easements greater than 30 feet or within new permanent easements
greater than 20 feet that are adjacent to existing easements. Domestic
water transmission lines include those used to transport both raw and

3 Other counties like Eagle and Grand County have designated activities under the broader
water systems and projects language of subsection 203. These were the subject of
appellate decisions in Grand County and City of Colorado Springs v. Board of County
Comm ’rs of County of Eagle 895 P.2d 1105 (Colo. App. 1994) (“Eagle County”). The
narrower subset of domestic water transmission lines that Larimer County chose to regulate
is significant because it demonstrates Larimer County’s intent to balance the desire to
regulate such projects against the important state interest in allowing the residents of
Colorado to access and utilize water supplies for the health, welfare, and safety of the
people of the state.
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treated water. This designation shall not include the maintenance,
repair, adjustment or removal of an existing pipeline or the relocation,
replacement or enlargément of an existing pipeline within the same
easement or right-of-way, provided no additional permanent property
acquisitions are required. The designation shall also not include the
addition, replacement, expansion or maintenance of appurtenant
facilities on existing pipelines.

Accordingly, the construction of a new domestic water transmission line, is the applicable
activity for which Thornton submitted its 1041 Application for the Thornton Water Project.
Under LUC 14.4.J, the Board does not have authority to consider a Poudre River
alternative as part of Thornton’s 1041 Application because the LUC 14.4.] only authorizes
Larimer County to regulate a pipeline project.

The same rules of construction apply in the interpretation of regulations and statutes.
Steamboat Springs Rental v. City and Cnty of Denver, 15 P.3d 785, 787 (Colo. App. 2000).
When interpreting LUC 14.4 J. the starting point is the text of the regulation which must be
given its plain and ordinary meaning. See American Family Mutual Insurance Co. v.
Barriga, 2018 CO 42, 15SC934, q 8. If the language is clear and unambiguous, no further
inquiry is needed. Id. LUC 14.4 J applicable to 1041 permits for water pipelines does not
contain any reference to authority to regulate or direct an applicant to change or move the
location of the source water intended to be transmitted in the proposed pipeline project.
Indeed, LUC 14.4.] has specific permanent easement dimensions that could not apply to a
river. A requirement that Thornton leave its water in the river as an alternative to a
pipeline project is antithetical to a plain reading of Larimer County’s own regulation.

b. Larimer County Planning Staff Correctly Applied The LUC To Not
Include Any Poudre River Alternative For The 1041 Application.

The record is clear that the Staff correctly reviewed Thornton’s 1041 Application for its
pipeline under the LUC, despite public comment requesting consideration of a Poudre
River alternative. As noted above, the Staff Report is attached as Exhibit A. The Staff
Report identifies what was properly before the Commission and before this Board, as
follows:

« The request for the Thornton Water Project is under Section 14.4.J for a 26
miles of 48 inch water line, pumping facility, one million gallon above ground
water tank and appurtenant facilities. P. 1 and 2.

+ Staff reviewed each of the 12 criteria for approval of all 1041 Permits and
provided their rationale as to how each of the review criteria had been met. Pp.
3-6. With respect to Criteria No. 2, alternatives considered, Staff noted that
Thornton analyzed three general corridors for the pipeline and after public
outreach and consultation with the County to utilize public rights of way, a
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more focused alternative analysis of Turnberry Road was conducted, including
multiple links evaluated along a north, central and southern route. Staff
concluded: “The City of Thornton’s analysis presents a clear choice and the
decision process for that choice.” P. 4.

« Staff noted: “There has been substantial comment about other points of
diversion and whether the pipe is appropriate at all.” P.6. Staff correctly
understood the limits Larimer County’s 1041 Regulations and Colorado law
place on the review and correctly concluded: “The analysis has been of the
application submitted and we cannot speculate on issues, such as diversion
locations, which are clearly not a part of the review.” /d. (Emphasis added).

» Accordingly staff recommend to the Planning Commission and the Board to
approve the 1041 Application, but subject to a number of conditions to avoid
and mitigate impacts of the pipeline based on the review criteria. P. 7-10.

c. During The Planning Commission Hearing Staff Correctly Noted
What Was And Was Not Legitimately A Part Of The 1041 Application
Review — A Pipeline Was But A Poudre River Alternative Was Not.

At the beginning of the Planning Commission hearing on May 16, 2018, on the 1041
Application, Matt Lafferty, Senior Planner for Larimer County, presented a slide and
explained that Larimer County had adopted LUC 14.4.J to review new domestic water
transmission lines and what was to be considered in review. He distinguished this from
what was not to be considered. The review is:

... not allowed . .. to act on where the water comes from, where
it goes, where its drawn from. Those are decisions that have been
made by state of Colorado as the part of their responsibilities
through the water court and the Division of Water Resources so
where the source of water comes from, how it gets here and where
it’s drawn from has already been resolved at the state level. As an
analogy to that I would like to use an example, if we were doing an
electrical transmission line across the county we would look at it as a
1041 application. We would study for its impacts as it relates to its
impacts on the environment, visual impacts, impacts on the neighbors,
proximity to neighbors and whatnot to make sure that the issues could
be mitigated in a way that everybody could accept that. What we
don’t worry about is where the electricity comes from, how it’s
generated, or what causes it to be generated. So tonight we are
reviewing an application for a pipeline and where that pipeline will go
and how the impacts associated with that pipeline should and will be
mitigated . . ..
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Transcript of Planning Commission Meeting 5/16/18, testimony of Matt Lafferty from
8:06-11:11 at; hitps:/fortcollinstv.viebit.com/plaver.php?hash=Rk§RMVmSvDIR
(accessed June 13, 2018) (emphasis added).

Likewise, Rob Helmick, Staff Planner for Larimer County, explained to the Planning
Commission what the County’s code provides for, review of a pipeline — not a water

supply:

Our review looked at a pipeline, not a water supply. We didn’t look
at alternatives for water supply. We looked at alternatives proposed
for a pipeline. That’s what the code provides for. *** We evaluate
the request; the law requires we adopted criteria for the application.
We reviewed the request pursuant to our locally adopted criteria
of review.

Transcript of Planning Commission Meeting 5/16/18, testimony of Rob Helmick from
3:34:39-3:35:30 at: https://fortcollinstv.viebit.com/player.php?hash=Rk8RMVYmSyDIR
(accessed June 13, 2018) (emphasis added). Mr. Helmick’s explanation of alternatives
proposed for a pipeline, not water supply, is consistent with subsection 402(2) that adopted
regulations must be “in relation” or have a nexus to a “specific activity of state interest”.
Criteria 14.10.D.2. requires presentation of “reasonable siting and design alternatives”
related to the activity of state interest that has been designated — here a water transmission
line, not a river alternative.

Larimer County Staff correctly interpreted the LUC criteria in not considering, and in
advising the Planning Commission not to consider, a Poudre River alternative to
Thornton’s 1041 Application for its pipeline. Larimer County’s interpretation of its own
regulations is entitled to deference, so long as it is not contrary to law. See Howard Elec.
and Mechanical, Inc. v. Department of Revenue of State of Colo., 771 P.2d 475, 478-79
(Colo. 1989). In this case, Larimer County staff’s interpretation of LUC 14.4.J, that a
Poudre River alternative may not be considered in reviewing Thornton’s 1041 Application
for a pipeline is correct. Having found that Thornton satisfied all 12 criteria, Staff
recommended it be approved subject to a number of conditions. The Planning Commission
voted to recommend that the Board deny the 1041 Application without issuing a written
decision. However, it is clear from the Planning Commission’s questions and deliberations
that the Planning Commission based its vote on the fact the 1041 Application did not
contain a Poudre River alternative. As a result, the Planning Commission exceeded its
authority in recommending denial of the 1041 Application based on a factor that it could
not consider.
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d. The AASIA Recognizes That Exclusive Jurisdiction Over Water
Matters Is Vested In Water Court.

As Mr. Lafferty explained to the Planning Commission the water court has the
responsibility to determine where the water supply comes, where it goes and where it is
taken from the river. That is because the water judges in the seven water divisions in
Colorado (here Division No. 1 which is the South Platte basin and its tributaries like the
Poudre River) have “exclusive jurisdiction” over water matters C.R.S. § 37-92-203(1).
Water matters include an application for a “change of water right” C.R.S. § 37-92-
305(3)(a).

This is also recognized in the AASIA. C.R.S. § 24-65.1-106(1)(b) provides that 1041
permitting cannot be used as a means of “modifying or amending existing laws or court
decrees with respect to determination and administration of water rights.” (Emphasis
added). As stated by the Colorado Supreme Court, subsection 106 “expresses the
legislature’s intent that local government regulations not undermine the property rights,
constitutional rights, or water rights of those to whom the regulations apply.” Grand
County at 765; Eagle County at 1115. (These cases both involved activities of state interest
and review criteria that are much broader than the narrow activity of the regulation of water
pipelines that Larimer County chose to adopt in LUC 14.4.J.). Finally, in compliance with
the AASIA, none of Larimer County’s 1041 review criteria for water pipeline projects
provide for a review of the underlying water rights or any other aspects of water court
decrees associated with the water to be transmitted in the pipeline.

Mr. Koleber, the Project Manager for the Thornton Water Project testified that the water
rights in the Water Supply and Storage Company (“WSSC”) and Jackson Ditch Company
(“JDC”) Thornton seeks to carry through the pipeline were the subject of a change by a
water court decree in Consolidated Case Nos. 86CW401, 86CW402, 86CW403, and
87CW332, District Court, Water Division 1 (March 9, 1998), (Water Court Decree), a copy
of which is attached hereto and incorporated herein by reference as Exhibit B. The points
of diversion that Thornton can legally divert its WSSC and JDC water from Poudre River
are the original ditch headgate near Ted’s Place, and not some downstream point as
suggested by a number of the public comments. Paragraph 11.3.4 of the Water Court
Decree at p. 10 states:

11.3.4 No Change in Point of Diversion. The points of diversion of
the WSSC and JDC water rights will not be changed. After water is
diverted into the Larimer County Canal, Thornton will withdraw
water by a pump station at WSSC Reservoir No. 4 .. .. (Emphasis
added).

This finding of fact is incorporated into the judgment and decree in paragraph 49 at p. 38.
In addition, as shown above, the Water Court Decree states Thornton’s point of withdrawal
of its WSSC and JDC water is at WSSC Reservoir No. 4, again not some downstream point
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on the Poudre River. Accordingly, WSSC Reservoir No. 4 is the start of the pipeline for
the Thornton Water Project that is the subject of the 1041 Application and that cannot be
changed by a 1041 regulatory process.

AASIA, subsection 203(1)(a), authorizes local governments to regulate the siting and
development of new domestic water transmission lines, but not to regulate the source of the
water or the source point site for the pipeline. Otherwise, if the regulating authority had
authority to order the water to be “left in the river” as an alternative to a pipeline project,
this would make subsection 203(1)(a) superfluous. Larson v. Sinclair Transp. Co., 284
P.3d 42, 47 (Colo. 2012) (“We avoid constructions that would render words of the statute
superfluous or yield illogical or absurd results.””). As noted above the decreed point of
diversion for Thornton’s water rights is at the original point of diversion for the WSSC and
JDC water rights “which will not be changed.” Exhibit B, p. 10, para. 11.3.4. Likewise, the
point of withdrawal for those water rights, as determined by the water court, is WSSC
Reservoir No. 4. Id.

The “Citizens Poudre Alternative”, or any similar proposal to force Thornton to leave its
water in the river and re-divert it downstream, would necessarily require a modification or
an amendment of Thornton’s Water Court Decree and “undermine” these rights. Because
water courts have exclusive jurisdiction over water matters, AASIA precludes local
governments from modifying or amending court decrees. Larimer County’s review criteria
do not provide for a review of the underlying water rights or any other aspects of water
court decrees associated with the water to be transmitted in the pipeline. Larimer County
would be acting contrary to law, abusing its discretion and exceeding its authority to
consider, deny or condition Thornton’s 1041 Application by requiring, as an alternative to
the applied for pipeline, Thornton’s water to be “left in the river” and diverted at a
downstream point in order to mitigate low flow conditions which exist--but not due to
Thornton’s pipeline project.

Mr. Koleber testified Thornton is committed to being a good neighbor and is working with
other water users and state agencies to help enhance flows in the Poudre River as it flows
from the mouth of the canyon to its confluence with the South Platte. This is through
Thornton’s participation in a voluntary, market-based program called the Poudre River
Flows. If approved by the Colorado Water Conservation Board and the water court, the
Poudre River Flows program will allow willing owners of water rights to add water to the
Poudre River to enhance or to augment flows in the Poudre River.

€. The AASIA Constrains A Local Governments’ Authority To Affect
Property Rights.

The County cannot legally deny or condition the 1041 Permit through a Poudre River
Alternative under the AASIA subsection 106(1)(b)’s prohibition on modifying or amending
water court decrees. The AASALI also expressly includes provisions to curb the exercise of
the local governments’ authority to use 1041 powers in a manner that neither diminishes
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nor enhances the property rights of others. The AASIA subsection 106(1)(a) provides that
1041 permitting cannot be used as a means of “enhancing or diminishing the rights of
owners or property as provided by the state constitution of the constitution of the United
States.” (Emphasis added). Any Poudre River alternative would unlawfully do both.

First, it would diminish Thornton’s property rights to use the water decreed by the Water
Court Decree, because in running water down the Poudre River, the State Engineer would
assess Thornton stream losses of about 9%, which Mr. Koleber testified would take tens of
millions of dollars of Thornton’s water rights. This value does not include the
diminishment of the quality of water rights at a downstream point, the additional costs to
treat such water or the loss of the water storage rights in the WSSC system available to
Thornton and resulting diminishment of the value of those rights among other costs and
losses.

Second, requiring that Thornton leave its water rights in the river as an alternative to its
pipeline project would unlawfully enhance, at Thornton’s expense, junior water rights and
the value of owners of property along the Poudre River, which some members of the
public urge. As noted above, Thornton is willing to work with other water users and state
agencies to help enhance flows in the Poudre River through a voluntary program, but it
would be contrary to law to impose this through a regulatory process and this 1041
Application.

3. Conclusion.

Larimer County Staff thoroughly reviewed Thornton’s 1041 Application for a water
transmission pipeline under Colorado law and the County’s 12 review criteria and
recommended the Planning Commission approve it, subject to a number of conditions to
avoid and mitigate impacts of the pipeline. The Planning Commission relied on
impermissible factors and exceeded its authority when it voted to recommend that the
Board deny the 1041 Application because Thornton did not include a Poudre River
Alternative in the 1041 Application.

For the reasons stated above, the Board should disregard the Planning Commission’s
recommendation and itself should not consider, deny or condition Thornton’s 1041
Application Permit for the Thornton Water Project - a pipeline project - on any aspect of a
Poudre River alternative that would require Thornton to locate the start of its pipeline at
any point other than where its Water Court Decree for the source water specifies its
diversion and withdrawal points.

Thornton respectfully requests that the Board accept the recommendation of Staff and
approve the 1041 Application, subject to the conditions included by Staff in its Staff
Report, Exhibit A.



City of Thornton’s Statement of Support
Larimer County 1041 Permit Application
June 29, 2018

Page 12

Please do not hesitate to contact either of us if we can assist with any questions.

Sipcerely

AL /
Luis A. Corchado anne Herlihy
City Attorney Senior Assistant City Attorney

encls. Exhibit A- Larimer County Staff Report
Exhibit B- Thornton Water Court Decree



EXHIBIT A

TITLE Thornton Water Project

REQUEST: 1041 Permit, Larimer County Land Use Code
Section 14.4.J, approval for 26 miles of 48
inch water line, pumping facility, one million
gallon above ground water tank and other
appurtenant facilities.

LOCATION: From north of Fort Collins west of Hwy 1
and Douglas Road east to the Weld County
line then south to the south county line at
Johnstown.

APPLICANT: City of Thornton
12450 Washington St.

Thornton CO 80241

PROPERTY OWNER: Numerous - over 2400 notices sent, includes
properties in municipalities.

STAFF CONTACTS: Robert Helmick, AICP, Planning
Lea Schneider, Health Department
Mark Peterson, County Engineer & Clint
Jones, Engineering Department

FILE #: 18-ZONE2305

NOTICE GIVEN: Newspaper Publication
First Class Mailing to surrounding property
owners within 500 feet

SITE DATA.

Parcel Number(s)

Total Development Area:

Existing Land Uses:
Proposed Land Use:
Existing Zoning:

Adjacent Zoning:
Adjacent Land Uses:

Residential, agricultural

Services:
Access:

Water:
Sewer:
Fire Protection:

No. Trips Generated by Use:

numerous

New water line easement and construction
along approximately 26 miles in the County
in new easements of 50 feet, and/or in
existing ROW.

Developed single family residential,
agriculture,

48 inch waterline, pump station, 1 MG tank
and appurtenant facilities

Various

Various

County Roads 54, 56 & Larimer County
Road 1/Weld County Road 13

N/A

N/A

several

construction activity
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PROJECT DESCRIPTION/BACKGROUND:

The City of Thornton proposes to obtain a 1041 permit for the construction of a 48” water line, a
40 million gallon per day pumping facility, one million gallon above ground water tank and other
appurtenant facilities.

The Larimer County Land Use Code Section 14 describes the designated activities specifically:
14.4.J.Siting and development of new or extended domestic water or sewer transmission lines
which are contained within new permanent easements greater than 30 feet or within new
permanent easements greater than 20 feet that are adjacent to existing easements. Domestic water
transmission lines include those used to transport both raw and treated water. This designation
shall not include the maintenance, repair, adjustment or removal of an existing pipeline or the
relocation, replacement or enlargement of an existing pipeline within the same easement or right-
of-way, provided no additional permanent property acquisitions are required. The designation
shall also not include the addition, replacement, expansion or maintenance of appurtenant
facilities on existing pipelines.

These facilities will be located either in new easements (50 foot permanent + 40 foot Temporary)
acquired by the City of Thornton or in existing County Road ROW. The length of the pipeline in
the unincorporated county is 26 miles. The waterline is also located in the town limits of
Timanth, Windsor and Johnstown. Due to the proposed alignment of the pipeline along the
county line, at WCR 13 some of the pipeline will be located in Weld County. The City of
Thornton is pursuing concurrently seeking approval from Weld County.

The City of Thornton proposes this pipeline to move their water, the rights to which they acquired
in the late 1980°s and subsequently received Court approval to utilize these rights for municipal
use. City of Thornton and the County staff have maintained communication on their plans for
this water as they began some initial planning. Preliminary discussions about alignments and
corridors began as early as 2014 with more discussions in 2015 and ultimately culminating in a
pre-application conference for a 1041 application in May of 2016. Public outreach through a
series of mailings and open houses started in late 2016 and continued on through 2017. The
application was originally submitted in late 2017 and was originally scheduled for hearing with
the Larimer County Planning Commission in March and April of 2018. However, the hearings
were postponed to allow additional information requested by the County to be developed and
submitted by Thornton. That additional information specifically related to the proposed
alignment in Douglas Road.

At the time of the pre application conference and during the initial development of alternatives
the location of public facilities such as this were not contemplated to be located within a County
Right of Way (ROW). After some of the early public meetings where there was significant
concern about proposed alignments through subdivisions, the staff met with the City of Thornton
and their consultants and encouraged them to review multiple alternatives in the western most
area of the proposed corridor (the Douglas Road Corridor). At that time the staff also indicated
that alignment in the existing ROW would be considered. In the case of Douglas Road there are
sections which are designated on the Transportation Master Plan for future improvement.
However, no plans for improvements to this section of road are contemplated in the near term, if
those plans change the City would need to coordinate their work in the ROW with Larimer
County
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In the “Douglas Road Corridor” (CR17-Tunberry) the original alignment identified ¥4 mile which
was subsequently reduced to a 500 foot wide corridor. This created a significant concern for
many property owners in the area. Specifically, that their homes, improvements and/or
landscaping was or could be at risk with the final easements and construction. The current
proposal as described in the supplemental application materials delineates clearly that along this
Corridor the pipeline is proposed to be placed and will fit within the existing ROW.

For the balance of the segments of the proposal the alignment is still 500 feet to ¥ mile in width.
The intent is to allow for easement negotiation which would avoid property conflict and not
require revisiting the application. There may be locations which will require or necessitate the
use of roadway ROW. It should also be noted that the City is processing an application with
Weld County for when the pipeline would be located on the east side of the County line.

REVIEW CRITERIA:

1041 permit application may be approved only when the applicant has satisfactorily demonstrated
that the proposal, including all mitigation measures proposed by the applicant, complies with all
of the applicable criteria set forth in Section 14 of the Larimer County Land Use Code. If the
proposal does not comply with all the applicable criteria, the permit shall be denied, unless the
County Commissioners determine that reasonable conditions can be imposed on the permit which
will enable the permit to comply with the criteria.

If the County Commissioners determine at the public hearing that sufficient information has not
been provided to allow it to determine if the applicable criteria have been met, the board may
continue the hearing until the specified additional information has been received. The
Commissioners shall adopt a written decision on the 1041 permit application within 90 days after
the completion of the permit hearing. The 1041 permit will be in the form of a Findings and
Resolution signed by the Board of County Commissioners. The effective date shall be the date on
which the findings and resolution is signed.

REVIEW CRITERIA FOR APPROVAL OF ALL 1041 PERMITS

1. The proposal is consistent with the master plan and applicable intergovernmental
agreements affecting land use and development.
The analysis conducted by the City of Thornton regarding the alternative analysis and the
preferred pipeline alignment and support facilities and appurtenances address the
principles in the Master Plan with respect to both the natural and man made environment.

The route is within the Growth Management Areas (GMA) of Fort Collins and Windsor,
as adopted by Larimer County and neither of those jurisdictions have identified a GMA
issue nor have Timanth or Johnstown, who do not have GMA’s with Larimer County.

The Master Plan contains a specific principle which speaks to future transfers of water out
of the County. This was adopted in part in response to the City of Thornton’s actions.
Their transfers were essentially complete by the time this policy was adopted.

2. The applicant has presented reasonable siting and design alternatives or explained why
no reasonable alternatives are available.
The City of Thornton in their application materials has discussed their broad analysis of
alternatives to transfer the water to the City. That was then refined based on conversations
with all of the affected jurisdictions to three generalized corridors all which commenced at
Water Supply and Storage Reservoir #4 (WSS#4) thence east to the Weld Larimer county
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line thence south following alignments proceeding south to the City. They defined three
distinct corridors to review. The applicant examined those three alternatives from which
the selected alternative was chosen.

After the initial public outreach and consultation with the County they also conducted a
more focused alternative analysis along the western reach of the project for Water supply
and Storage reservoir #4 and Turnberry Road (CR11). This analysis examined three
separate alignments proceeding from WSS #4 east to Turnberry Road there were multiple
of links evaluated along a north, central and southern routes. The north routes were north
of or through the northern part of Eagle Lakes and connect to CR 56. The central routes go
east from WWS#4 through Eagle Lake and cross Highway 1 at Evans Road and proceed
east along that alignment both on and off road ways. The southern routes all follow
Douglas Road either within or adjacent to the ROW all the way east to Turnberry Road.
The analysis examined environmental factors, proximity to residences and other factors
including cost. The City of Thornton’s analysis presents a clear choice and the decision
process for that choice.

3. The proposal conforms with adopted county standards, review criteria and mitigation
requirements concerning environmental impacts, including but not limited to those
contained in Section 8 of this Code.

8.2. Wetland Areas:
The City of Thornton proposes to bore under all designated wetland areas. Wetland areas are
affected by the proposal are non-jurisdictional. A Nationwide Permit from the Army Corps of
Engineers may be required for the City to confirm that no jurisdictional wetland areas are
affected by construction.

8.3. Hazard Areas:

There are hazard areas, flood plain on the Poudre and Big Thompson Rivers and Boxelder
Creek identified along the preferred route. The City of Thornton proposes to bore under these
river corridors to avoid any issues.

8.4. Wildlife:

The City of Thornton’s environmental analysis for the preferred route identifies that there
were possible conflicts with wildlife both listed and other species of concern. Mitigation for
this includes avoidance, seasonal limitations or prohibitions on activities. No other
significant wildlife issues have been identified along the preferred route. This may in part
result in construction scheduling to avoid issues with nesting birds and other seasonal
conflicts.

8.8. Irrigation Facilities:

There are multiple irrigation ditches which will need to be bored or cut with this proposal.
The applicants will be required to cooperate and mitigate any issues with the respective ditch
company. If agreements or licenses are required the City of Thornton must obtain them.

8.11. Air Quality Standards:
Given the potential disturbed area of this request an Air Quality permit will be necessary
which permitting will require compliance with the standards.

8.12. Water Quality Management Standards:
The applicant will need to obtain a storm water quality permit for the construction impacts.
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10.

11.

The proposal will not have a significant adverse affect on or will adequately mitigate
significant adverse affects on the land on which the proposal is situated and on lands
adjacent to the proposal.
The proposal is located in a significantly developed area. While there are some impacts to
vegetation in the project area, those impacts will be mitigated through the use of Best
Management practices (BMP) and do not constitute a significant impact on land affected
or adjacent to the pipeline. Issues with groundwater and drainage in the area of any bore
or cut must be mitigated.

The proposal will not adversely affect any sites and structures listed on the State or
National Registers of Historic Places.
The environmental analysis includes a review of all known and designated historic
structures or places within the proposed alignments. There are not historic structures
known to exist along or in the alignment of this pipeline that would be negatively affected
by the construction of these facilities.

The proposal will not negatively impact public health and safety.
There is no identified public health or safety risks associated with this project.

The proposal will not be subject to significant risk from natural hazards including
floods, wildfire or geologic hazards.
The preferred alignment has mitigated any risks principally by avoidance, or there are no
risk factors associated with the preferred alignment.

Adequate public facilities and services are available for the proposal or will be provided
by the applicant, and the proposal will not have a significant adverse effect on the
capability of local government to provide services or exceed the capacity of service
delivery systems.
If there are adequate operational parameters and conditions to address access to properties
during construction there will not be significant adverse impact.

The applicant will mitigate any construction impacts to county roads, bridges and
related facilities. Construction access will be re-graded and re-vegetated to minimize
environmental impacts.
The Engineering Department has suggested a list of conditions to address impacts and
their mitigation for County roads and facilities. All additional construction impacts will
be mitigated and revegetated.

The benefits of the proposed development outweigh the losses of any natural resources
or reduction of productivity of agricultural lands as a result of the proposed
development.
No evidence has been presented which would suggest that the pipeline and it construction
will cause a reduction in the productivity of agricultural lands.
No adverse impacts to any natural resources have been identified in the analysis of this
project.

The proposal demonstrates a reasonable balance between the costs to the applicant to
mitigate significant adverse affects and the benefits achieved by such mitigation.
In the evaluation prepared by the applicant it is clear that the selected alternative has the
fewest costs and least impact to the surrounding owners of the alternatives evaluated.
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12. The recommendations of staff and referral agencies have been addressed to the
satisfaction of the county commissioners.
The agency referral comments received do not indicate any conflict or issue with the
proposal. They all point to the need for permits, permissions and coordination.

There has been substantial public comment. Copies of the written correspondence and e-
mails have been provided in your packet. The vast majority of the comments received
have addressed the impacts in and around the Douglas Road corridor. There have been
less than a dozen comments from landowners in municipalities or in other locations along
the route/alignment proposed by the City of Thornton. Most of those other comments
have come from land owners located at pinch points where development comes close to
the road on both side of the road. In those cases the owners are requesting the pipe be
located within the ROW.

OTHER MAJOR CONCERNS AND ISSUES:

The magnitude and history of this project has generated a significant amount of public comment.
In the Douglas Road corridor it has pitted neighborhoods and neighbors against each other and the
project on general principle. The project will create disruptions we believe that the applicant and
our team have proposed reasonable conditions which respond to operational issues to insure that
the impacts are minimized to the extent possible. Construction whether through a subdivision or
in a roadway will create issues regarding disruption, values and timing.

The 1 million gallon water tank is proposed to be located west of WCR 13 between CR 56 and
CR 58. The site is located in an area of currently undeveloped 35 acre tracts. These parcels are
the highest ground in the areas. The team believes that the tank although proposed for above
ground siting can be located here to avoid visual conflicts with properties to the east and to the
north and south. Berming or an excavated site oriented to the western side of the hill would avoid
visual impacts to the existing horizon and can be compatible with the area.

There has been some concern raised about the representations in the application that the pump
station is not part of the application. From the staff’s perspective it is a part of the application
from the standpoint of its location and intensity of use. A Site Plan Review application will
address the details of site development and specific location within the defined envelop. The
application supplemental materials clearly note a 3 acre area in the south east portion of the site
within a larger 20+ acre parcel. The application materials also identify the number and size of
pumps and the intent to utilize a redundant electrical power source. The plans also include a
back-up diesel generator. The Site Plan Review will address the specifics of the site
development, and existing County ordinances and regulations will govern the use of the facility.
The City of Thornton has committed to construct a pump house facility structure that is consistent
with the character of structures in the neighborhood.

SUMMARY & CONCLUSIONS:

The staff evaluation has been focused on the specific proposal and the alignment alternatives
prepared by the applicant. There has been substantial comment about other points of diversion
and whether the pipe is appropriate at all. The analysis has been of the application submitted and
we cannot speculate on issues, such as diversion locations, which are clearly not a part of the
review.
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The applicant has presented a thorough analysis of the proposal and the proposed
alignment/corridor. Our evaluation concludes that they have avoided environmental issues and
committed to minimizing the disruption(s) caused by an operation of this extent.

DEVELOPMENT SERVICES TEAM FINDINGS:

The Team finds that the Thornton Water Project proposal is:

Consistent with the Master Plan in insuring the provision of adequate public facilities and
insuring public safety.

Causes no significant impacts to the natural or man made environment.

Is a reasonable alternative selected from several examined.

Identifies the needed permits and permissions and commits to obtain those.

The proposal demonstrates a reasonable balance between the costs to the applicant to
mitigate significant adverse effects and the benefits achieved by such mitigation

DEVELOPMENT SERVICES TEAM RECOMMENDATION:

The Development Services Team recommends that the Larimer County Planning Commission
recommend to the Board of County Commissioners Approval of the Thornton Water Project File
# 18-ZONE2305 subject to the following conditions:

1. The activity authorized by this permit shall be consistent with the approved plan and with

the information contained in the Thornton Water Project File # 18-ZONE2305, except as
modified by the conditions of approval or agreement of the County and applicant. The
applicant shall be subject to all other verbal or written representations and commitments
of record for the Thornton Water Project File # 18-ZONE2305.

The approval of this pipeline designates a corridor along the alignment and deviations to
accommodate field issues will not affect the approval. Significant alterations to the route
shall be evaluated by the county prior to commencing activity, and may be subject to
further review.

The pipeline alignment shown in the 1041 application is considered conceptual in nature
and demonstrates that the proposed line can be located within the existing Douglas Road
right-of-way west of County Road 11. Thornton shall prepare final design plans and
specifications for review and approval by the Larimer County Engineering Department.
Should it be discovered that the final design, in the County Engineer’s opinion, deviates
significantly from the conceptual alignment to change the nature or impacts of the pipeline
within the permit limits, the County reserves the right to require that the design and
alignment be modified to address infrastructure and property impacts as deemed necessary
by the County Engineering Department.

Thornton shall stabilize and asphalt patch all pavement areas disturbed or damaged during
pipeline installation in accordance with the Larimer County Urban Area Street Standards
for work areas within the Growth Management Area (GMA) or Larimer County Rural
Area Road Standards for work areas outside the GMA as directed by the County.
Additionally, a geotechnical subsurface investigation shall be submitted to Larimer
County during the design process to determine required trench backfill and compaction
specifications, subgrade mitigation, and pavement design for areas disturbed by the
pipeline installation.
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10.

11.

12.

13.

14.

15.

16.

Due to the large extent of pavement removal required for the proposed pipeline, Thornton
shall be responsible for a leveling course and a 2-inch thick asphalt overlay extending to
the full limits (width) of the existing pavement along the length of the CR 54 (Douglas
Road) pipeline route. This condition is in addition to the pavement patching requirements
outlined in the preceding engineering condition above.

Thornton shall be responsible for arranging for and paying all costs of utility relocations
and irrigation company requirements necessary to accommodate the water pipeline in the
road right-of-way.

Thornton shall be responsible for all costs associated with the replacement of existing
storm drainage infrastructure, culverts, roadway signage, pavement striping/symbols,
landscaping and property fencing necessary to accommodate the water pipeline in the road
right-of-way.

Thornton shall obtain and conduct construction activities in compliance with all required
county, state, and federal permits (including but not limited to: right-of-way construction
permit, Stormwater permit, floodplain permit, groundwater discharge permit, etc.).

Thornton will maintain access to all properties at all times except for infrequent,
temporary closures for maximum periods of up to 4 hours. Property access closures will
only be allowed with 48 hours advance notice to all affected property owners.

Prior to commencing construction, Thornton shall submit a plan to the County
Engineering Department for review and approval establishing construction requirements
to provide safe and acceptable access for emergency responders, mail and package
delivery, garbage pickup, and school bus stops for the duration of the project.

Thornton shall reimburse Larimer County for costs associated with County-provided
construction observation/inspection staff and/or independent, supplemental geotechnical
or materials testing deemed appropriate by the County Engineer for purposes of quality
assurance/control.

Thornton shall construct the pipeline in phases, subject to phasing plans to be approved by
Larimer County. It is anticipated that work will only be allowed sequentially within one-
mile segments for the alignment west of County Road 11. Maximum open trench lengths
will be defined in consultation with Thornton and are subject to approval by Larimer
County.

Thornton shall provide to Larimer County a pre-project video capturing existing
conditions of the proposed water line installation corridor in and near the existing road
right-of-way.

Thornton shall establish and maintain a website with daily updates on the project
describing the status of the project and the traffic impacts for that day, and the upcoming
week.

Thornton shall provide a public information person with a phone number and email
address that the public can contact to ask questions, express concerns or for project
updates.

Acceptable work days and hours for the project are subject to approval by the County
Engineering Department.
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17.

18.

19.

20.

21.

22,

23.

24,

25.

At any locations where Thornton locates the pipeline outside of the existing County road
right-of-way, it shall do so in a manner to either: a) be located outside of the ultimate
right-of-way width corresponding to the functional classification of the roadway or b)
obtain and convey to Larimer County a road right-of-way easement for any additional
pipeline easement widths falling within the ultimate roadway right-of-way.

Thornton shall develop and provide Larimer County with accurate as-built horizontal and
vertical survey data (state plane coordinates and elevations in NAVD 88) and GIS
shapefiles describing the location of the pipeline and all appurtenant structures.

If a relocation of the Thornton pipeline should in the future be desirable to accommodate
some other or enlarged use of the County road right-of-way by any party or entity other
than the County, and provided that Thornton agrees to such relocation, then all expenses
of such relocation shall be paid for entirely by the party or entity desiring such relocation;
provided, however, that if the relocation is to be made at the request of the County to
accommodate changes in or improvements of public roadways or associated infrastructure,
and not for purposes of accommaodating any third party, then Thornton shall provide for
pipeline relocations on a reasonable schedule established by the County Engineering
Department.

Materials test reports, as per Larimer County standards, must be submitted to and
approved by Larimer County for work within the county road right-of-way.

Offsite easements will be required for work areas outside of the county road right-of-way
and shall be recorded and submitted to Larimer County prior to the issuance of a right-of-
way permit.

Thornton shall develop a comprehensive document describing best management practices
(BMPs) to be employed for utility planning and construction that potentially affects
developed, rural, wetland and riparian land areas or may involve stream crossings. Such
documentation shall include but not be limited to preconstruction and construction BMPs
relating to surface water, erosion and sediment control and prevention; groundwater
considerations and protection; topsoil conservation and restoration and
vegetation/revegetation considerations. The document shall also cover post-construction
BMPs and monitoring requirements relating to these same topics.

Thornton acknowledges that Larimer County’s Transportation Master Plan identifies
certain roadway improvements along a portion of the proposed pipeline alignment west of
County Road 11. At the time of this 1041 application review, Larimer County has not
determined if roadway improvements will be implemented along Douglas Road within the
next five years. If the County proceeds with roadway improvements along Douglas Road,
Thornton shall coordinate construction contracting and administration with Larimer
County as directed by the County Engineer, and said coordination shall not unreasonably
delay the start date for the Thornton pipeline construction.

All construction activities shall only occur upon approval of the required permit, including
Site Plan Review, building permits, development construction permits and access permits.

The pump station shall be designed to be consistent with the character of the
neighborhood.
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26.

217.

28.

29.

The water tank shall be located to the western slope of the hill on which it is proposed to
be located and shall be design to avoid any sky lighting and minimize visual impacts to
adjoining properties.

The City shall obtain all required and necessary crossing permit, licenses and permissions
for all ditch, roadway and other infrastructure crossings prior to commencing any
construction.

In the event, at the time of final design and easement acquisition the City determines to
locate the pipeline within county ROW outside of the Douglas Road corridor they shall be
held to the conditions as noted in these recommendations.

All construction activities shall be coordinated with and respect all seasonal avoidance
requirements established by the CDPW and USFWS.
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EXHIBITB 4,

Consolidated Cases No. 86CW401, 86CW402, 86CW403, 87CW332 = E
FiNDlNCS oF FACT CONCLUSIONS OF LAW, JUDGMENT AND DECREE C:J -
ON REMAND egh

o2 e

CONCERN%NG THE APPLICATIONS OF THE CITY OF THORNTON FOR APPROQRIATIVE’

u:"-‘

RIGHTS OF EXCHANGE, CONDITIONAL WATER RIGHTS, CHANGE OF USE AND-FERAN FOR'
AUGMENTATION COMPRISING WHAT IS KNOWN AS THE THORNTON NORTHERN WATER '

SUPPLY PROJECT

IN LARIMER, WELD AND ADAMS COUNTIES.

. THIS MATTER came on for hearing on the consohdated Apphcatxons of the Czty of
Thornton, hereinafter sometimes. the "Appﬁcam" or “Thornton." The Court; having considered the

pleadings as wetl as the stlpuiahons evidence and " legal arguments: of the- parties,.iissued its -
~ Memorandum of Decision dated: Auguet 16, 1993 regardmg the: major. 1egai issues-herein; and.

entered its Findings- of Facts, Conciuszons of Law, Judgment and. Decree-on Febmary 18, 1994 .
("Decree”). Thereafter, T‘lornton and certain. objectors appeaied On October 15, 1996, the

Supreme Court ISSUBd its opmron in The City of Thomton v. Bijou Imgatlcn Company, et al., 926
P.2d 1 (Co!o 1996) On November 15, 1996, the. Supreme Court issued its mandate affirming in

. paft and reversing in part the Decree and remandmg the matter. for further ;proceedings consistent +

with its. .opinion. Now therefore, havmg conducted such proceedmgs the Caurtt dses hereby find,

conciude, order and decree as:follows .on- remand

2

~ DECREE ON REMAND
$6CWI01.302.403; STCW332

EXHIBIT
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1.

. Hutcheson, JW. & Bessy: L.
- irngatmnrsts Asscc

' Og_ectars. S_tat_emeﬁ.ts of" uppos:t}on were-ﬁied_by:._
T Amen, Keith © S ' o e

| _Bijou. lmgation Co.
Bijou Irrigation Dist.

-City of. Br;gh n
City of Englewaod ™

- Consolidated. Drtches of Dlstnct Now._i ,,,l

- FINDINGS OF FA-CT_ -

for approvai of changes of water rights and a plan for augmentatioh“ (B?CW332)

. December 31, 1887, Consahdated for heanng before this Court, ail four of the above descnbed .

Appitcations coﬂectwe!y descnbe the water rights - for Thomton S "Northern Pro;ect N

Jurisdiction. - All notices of the Applications were given in the manner requared by }aw none of
the fand or ground water involved herein is located within the boundaries of a desigriated ground'
water basin, and the Court has jurisdiction over the subject matter of this proceedmg and over-
all persons and owners. of property affected hereby, srrespectwe of whether those, persons. or
owners af pmperty have appeared. The t[me for ﬁimg statements of oppcsman has exp:red

Amen, Warren & Viola. .. -~ ... . .. ..
Biase Aﬂdrew & \ﬁy;en Akm

Czty of Arvada
Clty of Aurora

City.of Broomifield -
City and Caumy of Denve,r ac‘mg by and

City of Fort Colling *
City .of Greﬂhey

Colorado’ Division Engmear “Water Dw:slon 4:iand State Engmeer (by ‘mation- to :ntervene
Colorade Division of Wildlife' . . . '
Deane, Harold.

Delta irrigation Co.

Eastman Kodak Company -~ Colorado leszon
Excalibur Resources Co.

Farmers Reservoir & Imgatmn Co.

Fort Morgan {rrigation & Reservoir Ca
Henryiyn- %mgatton' Bisirict -
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C86CWHNT402.403: RTCW332
Page 2



Jackson Lake Researvoir & irrigation Co

Jackson Ditch Co.

Larimer. & Weld lrrigation Co.

Lanmer & Weid Reservmr Co .
0 New Cache fa. Poudre imgatmg Ca. ¢ '
e Northern Coforado Water Conservancy DIS‘L L
g North Poudre lrngation Co. : R

Ogilvy Irrigating & Land Co

Paui Lind & Sons

. Platte River Power Authenty
- Public. Service Co. of Cotorado

Rankin, Wanda Lee

Rlversu:le Emgation Dist..
i o _Rwersxde Reservoir & Land Co. _
b St. Vrain' & Left Hand Water Ccnservancy Dtstnct '
s Thompson Water Users Assoc :
S Water Supply and Storage” Co
'; T I Western: Sugar Co.
T - Windsor Reservoir Co.

Ve*:ter Dwain & Vera

oy

\ S © . (* These pames will be notified of various actions and requests by Thornton as prowded mj'_ e
L © several paragraphs herem) : SRR _ - B AR

4, Revnew pv the State and Dmsmn Englneers in accordance with § 37-82-302(2), C*R S., 'the,
ST - office of the Division Engineer issued:its ‘Summary ef Consu!tatmn on the foﬂcwmg ‘dates
S - 86CW401: April 29, 1987; 86CW402: Aprit 29, 1987; 86CW403" March 23, 1987;'87CW332
: Lt Aprit 4, 1988. The Court has given these summaries due consideration. The ‘Court notes. that,
as contained in the stipulation attached hereto as Exhibit X and summarized below. the State -

and Division Engineer stipulated to the entry of a decree as well as the reasanabieness of

certain proposed findings of fact which are not inconsistent with the findings or prowszons ‘of thls':_ "

. decree. The State and Division Enginesrs took no position on the issues of Thornton's need s
~for water; Thomton's: proansed usa; of “CBT' water znd- Ihomtons proposed a..se ofﬁ: SRR
transmountain water o RN - .

. -.-?! . L ‘,

5. Withdrawals and Dismissais. Excaﬂbur Resources Co. was dxsmissed by order’-of- the Cuurt‘-- -
dated August 13, 1990 The fol!owmg partles have voluntaniy wﬁhdrawn Thear statements of“
opposntzon S _ R D St

Bijou Irrigation Co.
e Bijou Irrigation District
ool o Burtington Ditch, Land & Reservoir Co.
e City of Aurara :
. City- of Broomfield -
" Colorade Division of Wildlife -
- Consotlidated Ditches of District No 2
Deita Irrigation Company
Farmers Reservoir -& Irrigation Co _
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Jackson Oitch Co.
Kenneth-F. Lind, .~ SR e s
St. Vraan & Left Hand Waier Conservancy Dismct ‘ ' O '

6. Shgwiaﬁon_s; ;The_;A@phcan’t';haS-__-entéxf_edwm- ‘stipuiations with.fie following parties:

" Water Supply & Storage Company ‘ : SR
C“y of Awada SR A T RO F TS e S SIS AT
City of Englewood s R Sl
City. of Gresley.. - - : C
Centrai Co!orado Water Conservancy Dlstnct and 1ts
Western Sugar. Company - SRR RN
Colorade.-State-and ths;on Engmeers e
Larimer & Weld lrrigation Company .~ . s o o
Larimer & Weld Reservoir Company . :
Windsor Reservmr Company

Pauf Lind & Sons, Inc:

Riverside lrrigation. District

Rwermde Reservoeir.and Land Company
Fort Morgan Irvigation &:Reservoir Co. .

- Jackson lake Reservoir & Irrigation- Co
Ogiivy frrigating & Land Co. . ~ ey
City and County of Denver; acting by and through ats Board af Water Commzss:oners s
New Cache Ia Poudre imgatsng Ccmpany L s . 3 ;o

Ground ‘Water Management Subdistrict

"~ ‘.:_.:«‘_w‘“ oo

7. The A 'nlicant 7 he Apphcant thedl:ty of. '_omton ("Thonuan.;_c-o'

" corporation’.of thé State of Colorado.” 3t | is-3 growing: suburban community located; north of the _ '

-City and County of Denver and ad;acent to the Scuth Platte River a short disténcs downsiream
from: or_riorth: of the Plattels-confluence’ with Clear Cregk. T‘norntcr};:_owns ;and .operates. a -
mumcxpal water; and. SEWET : u’nizty system not. on}y forthe beneﬁt of its A

~ torits city: charter, - agency. relationships. and. contractual: commltments Thorntery. ﬁied these
Appilications .in order to adjudicate; certain water. right matters, a![owsng it to-make necessaw_
expansmns to and 1mprc}vemen’fs in its munmlpai water sapply system AT LI '

8. Thornto sv-Extstmcr Svstem ’Yaeld At tﬁe tlme‘risAppilcanens were ﬁied herem for the Northem
F’mject, Thnrntons ex;stmg raw. water supply:systeni had threg. components: . water: being
diverted from upper-Clear Creek (near Golden),-from lower Ciear Creek (near its: conﬂuence w:thf‘
the South Piate) and from the South Platte Rwer 1tseif o e .

8 1 Ouan’ng Tlhe *nrm yleld of Thornton 'S, exustmg raw water supply system wd[ be mcreased
by the operationtof the Northern Project: -Adjudication of water rights-and: .changes. of. water
ghts needed for the aperatun of tha Northem P‘ro;ect are sought byithe Aom:catmns now :

8 Based on - water: right ownersh;p at i time cfvthe appropnatlon' : herem and based,_ ‘-
' " on the capacmes of prpelxnes canais and other water fac:imes on that date the=

A o : ' nzcm:z o~ RE..mj_m
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812 Atthe fime of the appropriations, -however, certain expansions were-pianned* by"_ '
Thernton for its pipelines, canals and other water faciities. "With these expansions:
the annuat firm yield of Thornton's system wiil increase to approxlmateiy 28,100 af,
by thé mid to late 1990"s and will contmue to be so: untri the: intreduction. of water

~from the "Northern Project.”

8.2 Quglity. Thornton asserted during trial that declining water quahty w:ﬁ eventuaily reduce. the -
firm yield of the City’s current sources of supply, and except for approximately 9,700 a.f: pér
annum of firm yield from the City's raw water system component on upper Clear Creek; that -
the’ quaiity’ of THornton's. existing water supply is polluted by run off and effluent di'sch-argé's‘-?_“ _
associated with the urbanization of the Denver metropoiitan area, through which bdth the'

} South Platte River and Clear Creek flow before reaching Thornton's intakes. The Court

Lo finds that the present condition of Thornton's water supply makes the City's concerns about -

‘ water quality reasonable.  Nothing in this decree, however, 'shall relieve Thornton's

. obligation to.engage in reasonable efforis to protect the quality of, and to treat its present _

water supply at a reasonable cost.

8.3 Prmected Demand and Yield. Thornton has reason: to beheve that %he ﬁrm y1€1d of the
City's existing supplies will fall short of anticipated demand -arund the turmn of this century © .
and thereafter. With construction of all possible facilities, fhe annual firmyield of Thornton's *
existing water rights will reach approx:mateiy 26,000 af. For water quality reasons;-
howeveér, that vield may be ‘substantially feduced by up to: 16,000 aif, leaving as little ag - . L
10,000 a.f. firm yield per annum from Thornton's existing water rights. -Demand within the -~ - = = 3

- City’s 1986 service area (including its extended service area) is expected to reach over - - - '
94,000 af per year These ccncems are a reasonable basas ch Thommn S. piant}mg fars
the fu:ure. : : ‘ S S -

‘9. Thmntorfs Neﬁhem Water Suggiy Prelect In the eaﬂy-:a-mid 1§80’s facmg shortfails in. both.'
the quantity and quality of its existing water supply, Thaornion mvestzgai:ed she possibility ofusing ™

_ water from a va‘nety of other sources. Eventually, in 1986, it settied on thie Cache la Poudre: -

" River (sormetimes heremafter the "Poudre Rivér”) as its water supply of the futufe. The City then
purchased 47.23% of the outstanding shares 'of the Water Supply and Storage . Company- :
(WSSC), a mutuat ditch’ company orgamzed pursuant -to Colorado-law; whichcperawes thew . _i .o
Larimer County Canal and related faciiities. About the same tirhe, Thomnton purchased 5.21%
of the vutstanding shares of the Jackson Ditch' Company (JOC), also @ mutual ditch company,, o
organized pursuant. to Colorade law. The operations of JDC are. coordinated: -with’ these of
WSSC, and WSSC owns a substantial interest in JOC. Concurrently with these: purchases, the.. -~
City developed the Thornton Northern Water Supply Project ("Northern PmJect") the subjecét of; - -~ -~
this adjudication. The prgject’s continuing purpose is to provide adequate suppiies of high .
guaiity raw water ta the City by changes of agricuitural water rights, & ditch exchangs: ‘a river: -

u exchange new apprapriations, . and a pian for augmentation, “all of which are the subject of the

applications described in paragraph .1, above. The major chysical features of the project-are
shown on a facilites map attached hersio as Exhibit GG. Consolidated for friat.. thefour
Applications comprise interrefated and incremental camponents ofa smgie system The pro;ect
- as en\nsmned by’ Thomton Is- summanzed be‘:mr 8 o e Dok

e Phased Gonstructron ofthe Nnrti':em Pro;ect Thomion plans jo consiruct Jts pro;ect inthres -~
phases mc:ementaﬂy increasing its mumc:pai supply as the above described. shortfal!s
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would require.. While Thernton antfmpates its future need for Morthem Pro;ect water as

- indicated below, it would-be unreasonabie o expecr that the Csty s Iong-term needs can be

predlcted with ‘absclute precision. As a resuit; the: dates upon which and the amounts in
which Northern Pro;ect water will be deliveréd to Thormton may vary from time to time. For

| similar reasons; the. -progress- of phases ‘A5 weli as'the ‘actual- use: o‘f water: ﬂghis within

- each.Phase. of the Northern Praoject; may vary dependmg on @ vanety -of “circurnstances.

":ncfudmg hydrologic- conditions' not only on the. Poudre but also m the other watefsheds .
ww.rﬂ:t‘m‘r wmch Thomton has watea' r1ghts~ : o ‘

9t

:921

934" As decteed, combined Northern Project de!wenes o *T'

9.4

SSCW40' :

Phase I In approx;mate!y the year 2000 ‘-'ornfun mtends to begm construcno

Thornton during the year 2002 Thereafter dehvenes wouid lmcrease from. year to
.+year, matching  Thornton's mcreasmg ‘need: for water: ‘As- decreedﬂ totai Northernf‘, :
Prc;ect Phase |- average anm:al dehvenes‘?to fl’ homton Wil reach‘- a’pprcxrmateiy o

29, GOO ai per anmim

with' Thornton's . proportional’ ownershlp of shares in those- compameS’ (B?CW332)

and {3} from the rwer exchange approved herem (SSCMG‘I)

Lanmer County Canal

i and Phase i fac:lmes witt average approxamate{y s48 00 & per: annum

it

2 s Phese 11 begms when ad‘dttmnai wafer is deiwer=d "‘??hcmion‘fram ':"e exewse

and m exchange w‘H retvm an equwaient amount of' at

F’hase"ﬂ Thcmton en‘t:cxpates needmg aﬁdmonai water from he rOJem and in

94-1 T
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‘of a
- pumping” station to withdraw water-from & WSSC reservoir fed by the Larimar® ‘County Cana{
-2 ptpeime to carry that water to Thomien and numeroas reiated fat::lmes ‘

BC Pe. by water resultmg' frnm the chenge ‘of use of the: water nghts assemated'“’ '
#{2]from 1986.appropriations from the Poudre. River, ‘Confirmed- herenn-‘(aecwms);.g_,;
T ,meet Thormion - systém ‘demanids exceedin fjthose satisfigd by """'hase !""""

:;_vanety variety. of other faciliies are plantéd fof canstruction, - mctmdmg eturn, ps;jehn'
":;:Poudre ‘and South- Peﬂe Rwers ta b

=wﬁl Withdraw water ffom the | Laﬂmer Co"unry Canal

on. Thomton SIWS'SG sheres "whlch shares wﬂ} then be returned 1o rrrsgat:on use_

a oy

-ton, u*.;mg both Phese .



10.

under the WSSC System thereby aiiowmg a ditch exchange on neariy the ent;re
flow of the Larlmer County Canal.

9;4.2.. , The antrcrpated average annual delivery 1o Thorntcn at full deveicpment. utzhzmg :
Phase |, 4, .and ifl facilities, as decreed’ herem will. be epproxzmateiy 58 SGD af

WSSC[!‘hornton- C-ontrag. in December, 1986, Thorntonx reached agreement wﬁh WSSC,
approved by its shareholiders, for the City's use of the ditch company’s system. This agreement -
is incorporated as the Judgment and Decree of the District Court; Larimer County, Colerado, -

entered January 26, 1987, City of Thomton v. Water Suppiy and Storage. Co.; et. al.; Case No.

86CVg82. The agreement was amended on June 12, 1891. Among other things, the contract
required Thornton to-pay to WSSC over $3,000,000, assign 1,048 CBT units having a value of
over- $800,000, and commit to the. payment of up.to $5,000,000 in the future. -in .addition,

Thornton agreed that. hzstor;cal de!nverles of water to other shareholders:swould not be altered.
In, return WSSC agreed that Thornton has the right to use WSSC facilities: and construct new -
facilities essential io the operation of the Northern Project,.including: " use. of the water
represented by the City’s shares for its municipal purposes; establish a diversion structure to
withdraw water from the Larimer County Canal or a3 WSSC reservoir iocated between the.

‘headgate  and. Rocky Radge Reservair; take: through. that' diversion. sfructure ‘the water .
represented by Thcmtnne shares and. cther water owned or controlled by Thornton; use of "

excess storage’ capac:ty in the WSSC System; and, use of WSSC property as netessary for the :
mstaliatlon operation. and maintenance  of the diversion and:return facilities. - The 1986

n agreement and the 1991, amendment, are both attached hereto as. Exh;mt Jand shaﬂ heremafter T
- be referred to as "the WSSCIThomton Contract“ N . .

e

i -

charge to aitemater types anc! piaces of use of the water r;ghts represented by Thomtons

_ shares in WSSC and JDC. In general, the-alternate. uses. will bé municipal. uses in Themions o
", -service area, in addition to the engmai use of rrngation in the Poudre basin. - D

“111 The Ditch Con_.‘rpamesz_Svstems. S - S ETE N r

1_1.1.,1% Water:Supply and Storage Company. The Water Suppiy.and. Stcrage Company - e e

. operates the Larimer County Canal which-has.a capacity of 2pproximately 750 c.is.

k catiis headgate on the Poudre Rrver and mrtzaiiy follows the oid Obenchain Millrace -

" 'near the site of Ted's Place (nor‘rh of Fort Collins and' west of LaPorte) in Larimer -

“f_County The Larimer. County.Canal. continues eastward to U.S. Highway 85 ":"" - .
bétween Pierce and Ault in Weld County. In addition to the Larimer Cou_nty Canal, - 0

the company also cperates. eleven reservoirs, three transmouniain ditches, one

‘transmountam tunnel, the Jackson Extension Ditch, shares in-the Jackson Ditch. G

'Company andupits in. theCoioradc—Bsg Thompson (CBT) project. . There ars three

| major laterals exxendmg from.the.Larimer County Canal: the:Pierce Laterai, the -
" Collins Lateral, and the Lone Tree Lateral. Aithough these laterals serve
shareholders in WSSC, they are not cwned by the company. . The, "Water Supply

. and Storage. Company . System", or "WSSC System” as used, hereinafter includes . e

Al facﬁ‘tles operated by WSSC as well-as the. foregoing Iaterals..,
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11.1.+.1- - lrigation of Lands Abgve Dltch Jtwas the practice of some of Thornton's
o predecessor WSSC sharenoiders to-pump their: w:ater o lands which are
= " migher in elevation thart the' nearby" portiotis of thé Larimer County Canal.
E - i Somjelof these jands fie south of or "below" “the canal, whiie others lie
ST Rarth of, or “above" it. it is riot disputed,’ ‘and the Court finds, in the
: ‘_‘crrcumstances of this case, that this. past use of 'WSSC water is in

* acdordance with the decrees: urider wmch it'is diverted: SThis finding shal!

- not constitute precedent m any future dispute mvcivmg smgatxon of fands

: above the d" tch : . :

_ Shares Freelv Transferabie WSSC shares have been ‘frédly transferable
e within ihe WSSC Syétem, and on accasxon : so’me of these transfers have
R been on an mformai basxs g :

-11.12 The Jackson Dltch Companv The Jackson DltCh Company operates the Jackscn

RIVEr near Believie’in Larimér County an extends” appmxxmateiy six miles from

ackson Extension” Djfcﬁ which fows 14n'3
eservoir-inthe: WSSC Syste fater: Sup"py:.and Storage Company owns 8.25

kshares is de|wered through the Jackson ‘Extehsion Ditch (ownecf and operated by

© WSSC) ta Lang Pond? for use b‘y WSSC stiareholders; “iIn addition,. several «: ¥
' "_f'__‘;nd;ylduals who own .JDC shares have farms located ai'cwe the Jackson Ditch and; »
A ; : hese mdwzduals t@ operate an’

Pand snd’ they ‘réceive water
dition 1o ownmg &. 25 JOC shares, the
onaf 8625 JDC shares gmng the

e -:-'typir“aliy serves as iHe' Presmient of the--gDC end the boards ef the two compames
Cm : ubsfanﬁaﬂy eveﬁap :

1120 Vot Rmhts fo) be Chanqe
' below: R

: '_2;6? c,fs "on Exhabat B hereto;-

11212 ":'.-Transmountam Water, The WSSC transmountam wetea' nghts are ‘the

- subject’ of separate’ ﬁndmgs beiow in paragreph 1S.

DECREE ON REMAND
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; Dtich which: has 3 capamty ‘of approxlmaieiwsa cfs atits headgate cn"the Poudre~

that" headgate 1o a ﬂume in Section: 26,°T8N, RESW, “whence .it flows into the: -
itiohal tworiiles to tong Pénd, a .-

| " gfthe 24 total shares iri the Jackson ditch Company. Water attributable to the 6.25

Page 3.
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- 11243 Coiorado Big Thompson Water WSSC carries: CBT water both for the -
'beneﬂt of individual shareholders as well ason a "Company run” basis for .
. the benefit of ail sharehoiders. The CBT project: -and the use of CBT water
under the WSSC System are the sub;ect af separate ﬁndzngs below.

11 22 Jackson Datch Ccmganv Water Rzghts Thomton 1tseif owns 125 or 5.21% of 240
_ 1ssued and outstandmg shares in the JDC. In addition, WSSC owns 6.25 shares
of the Jackson Ditch Company which, based on the Cxty s proportional ownership
in WSSC, resulls in Thomton's beneficial ownership of an additional 12.30% of the -
. Jackson Ditch Company. . Thornton's. direct and _equitable ‘ownership constitutes
7. 51% of the Jackson Ditch Company. That company holds legal titte and
Thornton holds a pro rata equitabie interest in the water rights descr:bed on Exhibit
C, “hereto, heresnaﬁer described as "JDC Water nghts " B

- 112 2-1 No Exnanded H:stonc use. The preponderance of the evMeme received:
.. in_ connection with the JDC.water rights .indicated . that, some JDC
.. - shareholders historically owned irrigable fands above the Jackson Ditch
- .- which took defivery of water from the Larimer County Canal.in exchange.
. for delivering the Jackson water 10 WSSC.. in addition, WSSC itseff has.
.+ owned shares in JDC for. more. than. 90 yaars ‘which shares have been
. distributed pro rata among. the WSSC sharehoiders This mstonc practxce
has not, however resuited :n an. expanded use.’ IR .

11 2 3 Wells '\fot to e Changed. .The farms purchased bv Thomion in Lanmer and Weld. .
Counties in 1986 included 155 irrigation welis. . Of these;, approximately - mwere o
. _‘_‘decreed as-nontributary weils: in. the 1953 "Coffin" adjudicatien, approxim Q-
are.included. in the Cache la Poudre Water Users 'Association plan for
.augmentation, and approximately 30 are included.in the GASP augmentation pian.. -
Mone cf these wells are the subgect of the, change app;{icanon now before the Court.

113 Chanae of WSSC and JDC Water Rights. In addltlon to the hxstonc usés, the WSSC
- and JOC water rights described above will be.changed by momton 10 irclude afternate.
- types and p{aces of Use as wetl as atemate places of siorage:; - v -

1131, Alternate. Types of Usa, Aff mummpaf uses, including but nof {imitad. to rrrruatton o ‘
: . domestic, mechanical, mdustnai manufacturmg, generatlon of e}ectncal energy,. .
. power generaily ﬁre protectmn ‘sewage treatment, - street spnnkhng watering of o wE e
I . parks, lawns and grounds,. recreation, storage, fish culture, maintenance and- . -
I ol Tlpreservation of wildlife exchange augmertation, repiacement adjustment and -
: R .regulation of the Thornton municipal water system . Thomton may. aiso use,
~consume totally, reuse, make a succession. of uses..and dispose of thHe reusable
_ water. by trade, exchange augmentation, repiacement ‘adjustment, and regulation,
~ within. and without its system as it now exists.and may hereafter exist from time to:
tame The foregomg are hereinafter. referred to as Mumczpai Uses.” :

11 3.2 Alternate Place of Use. The alternate. first,use will be w;’mm Thornton's ‘service. -
' area as if now exists. or may from txme o3 time be’ expanded and at such places

* : _ DECREE 0N REMAND
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11 3 3 Aiternaie P!aces ﬁf Storaqe

within’ \he Poudre ang: South Pﬂsﬁe basms as ae necessary to fuifi obi;ganons
R under tf'ns decree : ; : ‘

11 3 3 1 Tam Lakes and: West Grave [_.akes %ocated in secfions 25 and 38,. 723,

«-.:_--'Rsew and secnans 39 and 31 Tzs RB?W 6th P.M., Adams County; -

' 11332 3’Easﬂake Reservc:rs 2 and 3 ldcated m Sectlons 25 38, 36 T1S, R68W,

7 1. 3 4 "No Chanqe in Point of Drversaon”

-:"sm PM., Adams County

11333 Staddiey Lake Resérvair, locited in Sections 1_5 17,20, 21, 22, 27, 28,

29 TZS RSQW ﬁth PM Jeﬁerson County

'.he pomts of dwersxon of the WSSC and JDC -
water rights will not be changed A ‘r; water is: dwerted ito the Larimer County -
- Canal, Thomtor will wsthdraw watér by, a:pump Station at WESC Resarvoir No. 4

which is fed by a turnout frcm the canal-located anprommaieiy sixteen miles down

o the canal from 1ts headgate or at- ‘such other pomt{s}’ within the WSSC System as

: may be agreed upon by Thormton. and’ WSSC fci{owmg notification of the Division

' Eﬂgmeer and 2he objectars ldemxﬁed W1th an asiensk [*] En _paragraph 3.

- Historic @;erat;cns ang Use of WSSC and JDC Water R1ght Hlstcrlcatly the water
.. - attributable to Thornten's shares was primarily. defivered to. approx:mate%y 100 farms
*'_-compnsmg;pver 21,000 “acres.

. the, Poudre |

Those water deiiveries cansxsted
er (heresnafte natlve water '), {2} {mpor*ed Natnr frc .hef basms of theﬁ_

or othenmse controiled by WSSO “4DC or 'hezr sharenoiders L,BT watar is nipt mcéuded

. m the vclumes and ﬂows descn‘bed be%cw The foilowmg h:stonca% attnbutes of the

- atmt;utabie t0 Thomtoﬁ s proportion: & ?_ nthe Wai:er Suppiy and Storage
Company and Jackscn Dntc": Company water rrghts descnbed above lS 16 04? a f-

Water Rights bemg bhanged include” certam S ‘gage D&crees entered in
“CasesNo. W-1748, W-1877'and W-7157. Thesd decrees adjudicaie scme
. . 20.different pc:lms of diversion for inflow afong the course of the Larimer -

County Canal ‘the Jackson%D:tch and into’ Lind® Reservou' ‘Fhis ‘seepage

includes among other sources the inflows from the 1rngatxon of land under . -

the NPIC systzm. The Court ﬁnds that WSSC and JOC have appmpnated

DECREE OV REMAND
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Vthese inflows, as set forth in the decrees therefor; and ﬂaathhomton,'. as -

: a shareholder in said companies, may change iis pro rata share of the
. , Seepage Decrees; under the terms of this decree. Objectors asserted that
fL _ inflow is captured by the canals, ditches and laterals of the WSSC System
o each year. These inflows accrue to the. WSSC System. from irrigation
. under the Morth Poudre lmgation Company (NPIC), from Dry Creek,
Boxelder Creek, and several other tributaries. Until changed as specified

_ below, Thornton may use its pro rata share of these inflows that are

‘ " captured by the WSSC System, less that amount of inflow attributed to the
| - use of CBT water specified below, to the extent that such inflows coniinue

in the future and are lawfully captured by the WSSC System. The Court
notes that detailed engineering studies of the NPIC system have not been .

performed and an accurate determination of the quantity and composition

of the inflow from irrigation use under the NPIC .system, has not been-
made. The.Court conciudes that until detaﬂed studies which guantify the - - -

inflow to the WSSC System from the first use of CBT water under the

L : _ L NPIC. system have been completed and reviewed by the . Ccurt. CBT
S o L 7 inflows. to the WSSC System shall he quant:ﬁed 2s.300 af. peryear. This '

guantification, and Thornton's:. legal right. to use. such inflow; may be

changed. ’by the . Court in. either a subsequent. procaeding in thesa
" consolidated cases under the retamed junsdrcnon beiow, or in sncther

separate procef-'-dmg

yeartayear ' Sl e

~ System serve. only. Thornton farms, and their use. eventualiy will -be

unshared mﬂ',xor !aterais hlstam.ai!y averaged 1 OG aj per year:

- 11422 ' Ditch Loss, Attnbutable o Transmountain Water Hist orically, some amount

" . of the ‘transmountain water defivered. tnrough the WSSC System-Has
seeped from WESSC's. faciliies, and this seepage can .be expected to.

R L ..., . .comtinue inthe future.  The extent, if at all, to which Thcrntcn may receive
S . a credit for fransmountain water seepage from the WSSC System has not
‘ o CoE been determined or quantrﬁed in this pmceeding .

diversions has varied from year to year. ' The average annual histdric consumptive

- " Storage Company and, Jackson Ditch Company water Tights described above is

| "_‘""f;'?‘f‘1;.4',#; ﬂggt:_g;@jge_mx The average farm ;mgatxon efﬁmency forTnomton s farms was

DECREE ON REMAND
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‘ 0 11:4._2'._1; Unshared Minor Lateral Losses. Some minor. iaierals wqthm the WSSC .+

ﬂ R o discontinted pursuant ta this change .of use.. Native water seepage from -

NS 43 Consumptwe Use. " The annual h;stonc consumpﬁve use of WSSC and JDC_ S
. use atiributable . to Thornton's proportionate ownership in the Water Supply and -

L '8 256 af of nanve water and 6 106 af, of nmported water for a total of 14,362 a.f.

11 42_ Svstem Losses Net system losses within the WSSC System vaﬂed wzdeiy from.. .. o




g ,;:\

1t 45 Water Adequacy  and: Drv-up. The irigated farmiand which receives. water
_attribytable to WSSC and! JDC"shares . is. generally . watef:short - or mergmaﬁy
‘Twater—adequete here :s eﬁher lﬂ:' fﬁcxent or mereiy adequate weter avaﬂabie to
' ""-:‘“fsat:sfy the, pctentl, ‘_cnsumpt{ve us -of 'e...cmps gmwn

_ _water avellabie fcf dwers:on and rmt by the amoum of land. ave]labie for lrrrgetxon :
¥ . . Therefore, dry-up of . Thomtcms farms. 4s. prcvnded by the terms and conditions -

below ‘will be adequate to prevent xnjury from expanded use dug. to Thomtcn s
" ¢hange of water rlghts o SRR T

1146 Return Flow, The annual amount of return. flow from the.use. of WSSC and JDC

~ shares Has varled from year to. year. | Based .on, the Court's - -Memorandum of
Deczsacn dated August 16, 1993, the. Appiicant and Ob;ectcrs agreed that return
flows irt this decree properly include those emounts of water denominated. at trial
as “waste water.” The average annual amount of return flow attributable to

. Thornton's proportionate. ownership. inthe Water Supply-and: Storege Companyand: . ¢ .
N Jackson Ditch Company water ﬂghts described. above :s—&‘ 057 a.f. of native water v
- and 4,373 af of imported water,.for a totai of 10,430 2. - -Ground .water return © .
= flows: ccmpnsed 70% of this. total, the remammg 3{3% bemg surface r;.meﬁ Otithe .
o native and 1rnpcrted retum ﬂows 1 214 a.f reech the, WSSC ‘Systern or WSSC

farms.

1147 Reeresenteﬁve D!Stnbutscn of Shares and Acnhcebmtv o Future Transfers The '

:lands historically. irrigated by the'shares owned by Thornton extend virtually from
one snd of the WSSC irrigation. system to the other. Further, the distribution of the:

. lands irrigated. with- WSSC. shares within Sectors. 3,.4 and &, asthose sectors-are s -
, !;and qmgated by the -
o f’_QWSSC System in, these three sectcrs The repiacement obligations established: by
“his. decree for recharge end retum ﬂow vary according. to gecgreohm location.in.
:de’r to. account. far subdre inages within the: watershed; geéology. hydrology:and .-
- other factors. . Because repiacement cbllgancns are established herein: for;specific' .~ -

“described in’ Exhibit' M: hereto, s’ represeﬂtanve :of &l of the

“sectors” or geographrc areas of the WSSC System and because Thormton is

:rans:emng Jn this. procesding. ; a representative sample.of: shares rom these three .

' segtors, i accordance with: the retained - jurisdiction - prowsmn be}ow the
]repiacement cbugehnns estebiisne_ ‘herein’.will. also constitute; as & rebuftable

‘- 'r_esumptxon Therrmme repiacement -ohligations w;th respest. to: WSSG shares

 usediin, Sectcrs 3 4o0r 5 whtch mey be acqwred by Themtcn and transferred inthe
;future‘ I Y RN

12, Thomtcn S Condltzcmei Approcrretzcns 860W40? 402 403 Fcrthe reescns steted .m the Court's

Memorandum of Decision dated August 18, 1983, which Memorendum is attached heteto as

Exhibit A, the, date of appropriation for Thcrnton s nght tc dwen and to exchange water ;n these

cases is December 31 1986

E:eid. rn’ton mtended 0

121 'The Court’s f ndmgs regardmg -the erea fcr whlch i
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13.

.(-‘.- ot

12.2 Qe_Cl_'fIC Plan; Thcamton ‘has, and as of the date of aopropnatlon of Lhese water rights
had, a specific plan-and intent to dwert, store, or atherwise capture, possess exchange,
and control a spec:f c quantlty of water for speczﬁc beneﬁmei uses.

12.3 . Project: Comoiehon The wafers subject to Thornton ] aperopnatwn can and wilt be
“*° diverted, stored, exchanged or otherwase captured possessed, and controiled and will
"1 "' be beneficially used and the pro;ect can and wiil be compteted with dmgence and within .-

a reasonabie time.

12-4 Storage. The Court finds that the storage provided for in th!s decree is Justfﬁed by the
facts and circumstances of this case. Adequate notice of the storage of the water sg
apprcpnated as prowded in this decree was ngen by the" apphcation and resume
““herein. '

Thomton 5 Nes Need for Northem Project, Water. The preponderance of the ewdence is that the
water and exchanges. appropnai'ed ‘by Thornton are needed ﬁar use and wm be used within the
City’s municipal: bouridaries, within the City's deegnated semce area, or by persons. or entities

with which ithas either : ‘agency reiatxenships orfirm contracﬁ.xai commitrments. That need s not - e

only-for morg Water, but also for water of a quality Suited for mumcxpei purposes ‘

13.1 increased Ponufanon The Court’s findings regarding Thorntort’s ‘population growth are

141

contained .in pages 38 te 41 of the Court‘s Memcrendum of Decxs:on attached heretc )
' as Exh:bztA ' S '

Thcrntcn s Condltmnei Aui-"m_&_j quhts of Exchangg (860W4G1 402} The Appﬁcant sesks

~ judicial ‘confirmation” of two ‘conditional apprcpnatwe rights cf sxchange. under.which the
. Applicant willprovide sénior appropnators a substitute suppty ofwater thus salisfying all or a.

porhon of those appropfiaters’ démand. -8y dcmg $0; Apphcant wﬁl be entrt{ed to divert an

- equivalent. amount:of water at the noint -&f withdrawat ‘or diversion to whmh the exchanges are
.\made when in nnenty and operated in- accordance wrth this decree

4.7 - Beneficial Use Thomiora s uses of water so diverted by exmange will’ include all N
© Municipal Uses by Therton as well 3s use by the aﬂaféﬁﬂ:ﬂ&fs of the Water Supply
and- Storage Company of by the ownefs or operators ‘of the. Tacaftiee iocated at the

aiternate exchange paints of diversion of the Poudre River Exchange for the sameuses = - -

as aré allowed by thé decrees” currently held by the owners or operatcrs of those. - -~

facilities. Water diverted by Thornton by exchange may be used for any beneficial use. . -

or in any manner which 1s !egal]y permtssmie for the substztute suppiy used e NN
. effectuate the exchange R TR U NP : :

142 . Poudre Rwer:-fEXChanqe. 86-CW401'. Wiien exchange ‘potential :’_ei(i"et_s"bri the Cache la’

Poudre River above its confluence with the Seuth Platte River, Thornton will ‘provide ~

substitute water to the South Platte River at its confluence with the Poudre River in

.. exchange for the City's diversions of Poudre: River water at those Iocations'decreed ™~
" iherein from which (1) watér can be diverted directly into the’ Cxtys retum “pipeline(s) or -

stored for later introduction into the City's returtt pipefine(s) for the purpose of providing -
a substitute supply to the Larimer County Canal under the Water Suppiy and Storage

-Exchange, (2) water cari be stored for later rejease o mesi Thornton’s obligations ta - " - -

DECREE ON REMAND
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the Poudre and Souih Platte Rwers (3) water can be dzverted directly te Thornton ar
bfe dwerted and stcred in the WSSC System for’ Iater deilvery o Tharnton, of {4) water
L can be dwer’ted to meet Thornton s obi;gatscns tc other water users. ‘

F. m;runnat:on Date December 31, 1988

14, 2.2 E hange F’omts of D:versson and Amount -of"Dwersrons bv_Exchanqe Substitute

supply water released by Thornton to the South Platte River under the Poudre.

- River Exchange will be diverted” by exchange at the" fcucwmg alternate Exchange

- ‘Points of Diversion and in the maxxmum rate of flow avVailable, up to the amounts
fisted beiow .

'=_‘La‘r er' Countv Cana! : mer Courrty Cana{ is. owned by the Water
L Supply “and Storage Company from whom T homtOn has acquired a
“'gontractual tight to Use this faczi:ty and in whlch Thcmton is d sharsholder.
{point 1 on Exhibit GG, hereto) : :

14.2.2.1.1 Sour-ce' Cache la-Pcudre tiwer

- the Southwest commer’ of said Settion 13.

q A ._though the Apphcanon sdfugnt ?50 cfs conchtronal

‘_ Exhibrt GG heretn}

14 2 2 2 1 Source Cache !a Poudre Rwef

14 2 2 2 2 Pomi' of Dwersm he headuaie of wh%ch siiocated on the Neorth bank

of the Cache. la Poudre  River in the "SE% KW SWY, Section 30,
Township -8 North, Range 89 West. Sth PM.; Larimer County,.

T ;;._-Coiorado Iocated approx;mateiy 1770 feet North and 890 feet East of
the’ Southwest comer of sam Secmn 30, '

14 222 3 A-mount SO cfs condmonai

1:42 2 3' ‘ Thcmtcm F’umn Statlcn Ne z (pomt 6 on Exhabxt GG here‘ro)

142 2. 3 1 Source Cache Ja Poudre Rwer

DECREE ON REMAND
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e 14_2.? ‘} 2 Pomt of Divetsion: the headgate of which is located on the north bank
,cf the' Cache ta: Phudre Rwer i the SW/; SE% SWa, Sectxon 13, -
o ‘Townshﬁp 8 North, Range 70 West, "6th . P.M., Larimer . County,
© - Colorado, located approxamateiy 500 fest North and 1540 feet East of =

The J*ackson Dﬂch s awned by the dackson Diteh.
Compeny, whlch is .,ontroﬁed by WSSC, and. which: has w1thdrawn its
statement of opposmon Thomten isE sharehoider in JDC. {pomt 2. on '

13 ,‘.,-‘*



T3

14.2.2.4

b ‘ 14 2.2 3 2 Point of Diversion: headgate located on the Souih bank of the Cache' :

la Poudre River or a subsurface infiltration gaﬂery located immadiately.
South of the Cache la Poudre River in the SW NEY%, Section 34,
Township 7 North, Range, 68 West, 6th P.M.,. Larmer County,”
Colorado, located approximately 1982 feet South and 2349 feet West‘_
of ihe Northeast corner of sa!d Set:ttcn 34 e ‘

e TELy N

I T 142233 Amount: . Alth_ough, ‘the. Application sought "7‘50 c.'f.s.',;-'t:onditional-.

. Thomnton. withdrew its ctaim for amounts. in excess of 50 c.fs.

‘New Cache la Poudre Canal, zlso known as Greéféﬁ""No -;2 Canai' T?ie

Greeley No. 2.Canal.is owned by the New. Cache [a Poudre- irrigating -
Company with whom Thornton has entered a stipulation- by which New
Cache la Poudre has ‘withdrawn its statement of oppos:tlon herein. . (pomt

7 on Exhibit GG, hereto) -

14 22.41 Source Caclie la Poudre Rwer.

o o 142242 Pointof Diversion: headgate located on the North bank of the Cache

14.2.2.6

* la Roudre River inl the SWY% SEV NEZ, Section 11, Township 6 North, -
'j“; Range 68 West, 6th P.M, Larimér County, Colorado, lccated .
.approxxmate!y 2550 feet South and 1110 feet West of the Northeast '
' corner of ‘'said Sectlon 11 :

o 1422.4.3. Amount Although the Apnl:catron sought. 85{1 cj S, condtﬁonaL E

_Thcmton wathdrew cts claim for amounts in excess of 50.cf.s..

" Thornton Pump Statmn No. 2. (p_f_J_!n_t §-on Exhibit Gu_, heretg);f RS
) Sl el % 142251 Source: “Cache la Péudre, River.

14.2_2,5.2 Point of Diversion: headgate !ocated oﬁ' the Ncrth benk of tha Cachef_ :

" la Poiudre River in the SE/4 NE’A, Sectron 24, Township 8 North, -
Range 53 West, 6th P.M., Larimer -County, Colorado, located
approximately - 117 feet West and 1228 feet Norm of the East'
' one-quarter comer of said Seci'ton 24, _

Lo 142253 Amount  Although the App{tcation sought 750 c.fs., conditional, -

Thornton withdrew its cEerm for amcunts in axcess of 50 cfs ot

Larimer & Weld Irrigation Canai The Larimer & Weld Irrigation Canai
a.k.a. the Eaton Ditch, is ownéd by the Larimer & Weld Irrigation Company _
in which Thornton is a shareholder, and with which Thormnton has stlr:ulated

1o the entry of this ‘decree: (point’ 3 on Exhibit GG, hereto) ' .

14.2.2.6. 1 Source: Cache Ia Pcud.re. River, -

DECREE ON REMAND

86CWI01.482.403: 87CW332 |

Page 15




142 2 6 2 Point of Diversion:. headgate lecated on the North bank of the Cache
., “ii la Poudre Riversin the: SEY SEYa SWYi. Section 34, Township 8 North,
Range. 69, West, “6th P M rLarimer- County, Colorado, located
“approximately 460 feet North and 2158 feet East of the, Scuthwest
;-a-.i:omer of saad Settlon 34 . ST T

o homton wnthdrew 1ts cia{m for ameunts n excess of 20 c.i 5.

- 14227 oxelder Dttch (pomr 4 on Exmbrt GG hereto)

: 142 2 7 ‘i ; Source Cache la Puudre Rwer

_1&%.—2.-2.77;2- .?Pomt of Diversion:. headaate located on the South bank-of the Cache
Co - laPoudre River in the SW% SE¥N E%, Section 20, Township 7 North,

(pomt 5on Exhibit GG, here*o)

14.2:.2.8.1 Sburce:. Cache Ja Pcudre River, ”

14. 2 2.8 2 Point of Diversion: headgate located on the South bank of the Cache
SR i, . fa Poudre. River in:the NW% SW.- ‘Section -21, Township 7 North,
‘Range: 68 -Weast; 6th+P M. Larimer: County, Colorado, - located

' comer of sa{d Secnon 21.

Sy Company wﬂh wmch Thomton has stlpuiated to the entry of this decree. i

' (poant 9 on Exhibit GG herato)
142291 ' Source; Cache la Poudre Rwer

P 34,2_.2.9;2‘; '. oant of Dwerszon headgate Iccated un the North bank of the Cache
o e Poudre Riverin the SEV SEY SWY¥, Section 4, Township 5 North,

approximately- 550 feet. Nor"th and 2100 feet East of the Southwest
_-nomer of satd Secﬁon 4 " .

DECRLE ON REMAND
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- iFossﬂ Creek Reservo;r Intet, The Fos “Craek Rese _mr nletis owned by -
- the North Poudre Irrigation’ Ccmoany iri: wh:ch Thomtorf is'& sharehoider,: ~ -

.::;agproxama:te&y w‘2550 Sfoet North and- 50 feet East of the Southwest

Range 65 West, Bth -P:M.+ Weld 'County, - Colorado,- located:

mount' i’ARﬂOUQh the Apphcataon sought 750 cf i conditional, B

‘2 Range: 68; West, '6th. P:M: Larimer - County: ‘Colorade, located : -
;apprommate!y 2530 fest South and 1020 fget West of the Northeast -
5 Sy

=
X



142293 Amount Although the . Appilca’non sought 750 cfs. conditional,
: : Thomtan wafhdrew itS clafm for amounts in excess of 125 c.f 5.

14.2.3 Substitution andExchange_qut. The. point 'orThomtons substitut_ion or exchang‘e_
on the South Platte will be at its confluence with the Cache la Poudre River;
Jocated: in Section’ 8, Township 5 North, Range 64 West, Weld County. Thomton
shall be entitied  to convey water derived from the substitute supply sources down
the South Platte River to the point of substitution and exchange in accordance with
the terms and conditions set forth below and in_accordance with the terms and
conditions of the dec:rees for the water nghts beang used to prowde the substrtute o
water supphes SRR : Sl '

_ R 14,24 Exchange Potential. “At times, unappropriated. "exchange potential® exists on the
oo o . Cache la Poudre River at each of Thornton's nine aiternate points of exchange
oo - -- diversion as described: in Exhibit ;. hereto. Exthange potentiat is the least amount
of water physically available at any point diong the stream course between the
- exchange point of diversion and the. point of substitute “supply which, if reptaced at: _
the latier point, can be diverted by exchange without causing injury to other water- - -
users. Based on a study of Poudre River operations during the years 1850 - 1985
reflecting " alt historically operated -water rights, including historicaily. operated *
- exchanges; unappropriated exchange potenhal afthase pornts is at tames in excess
- of the dwers:ons to be made: by Thomton AR : :

#
G
i
-;

1425 Subsitite Supoly. o
14.2.5.1 Quanm;' ‘ o

_ o 14 2 5 1, 1 Phase 1. A substitute: suppiy* in fhe amount wfuch Tﬁam!on diverts at. - #0
S T T B the foregomg exchange aiternate’; points of diversion, ‘wiit:be’ delivered”
e T .by Thomtan tothe ccnﬂuence of the Poadre and South Platte Rivers.

14,2.5.1.2 Phase |l and Phase ?H Jn Phase M and Phase 1, the Poudre River .
© 0 Exchange will operate in corijunction=withr the: WaterSuppiy*and“w e s
Storage - Company Exchange (S8CWA402). The quantty of the
substitute supply asscciated with the consolidated operatien of those. .
‘exchanges in Phase il is described in 2 separate: ﬁndmg below
~ concerning .the consohdated exchanges substitute supp}y

14252 ° Source.

14.252.% Phase | The substitute supply will consist of water derived from
o . Thornton water rights: identified. on Exhibit K, o the extent that such:
. water.is then decreed for use by exchange or decreed to be reusable. -
.. Thornton will make such substitute supply-available by means of {1]. -
- -foregone diversions,: 2] introduction of reusable wastswater effluent -
o the South Platte River at discharge peints. of the Metro Wastewater -
Reclamation District (MWRD) of other waste-water treatment facility,

DECREE ON REMAND
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143

“Water ‘Supply_and’ Storage: _Ccm 20y, ,
. -which is: also sometimes: referred: o as. the"Ditch Exchang " “Thomton wil! withdraw

[3] mtroduc‘ﬂen of reusable !awn tmgatmn retum ﬂows o the South
Piatta Rwerﬁ and [4} reservo;r reieases :

Phase H and: Phase H::e_ The Poudre Rwer Exchange waii opera'te in
con;um:iscn with the Water Suapiy and Storage Company Exchange

in Phase i and: Phase HL : The ‘scurce. of e ‘subsiiute supply
associated with the consolidated operaﬁon of those exchanges. is. -

- described -in. a ‘separate- ﬁndmg be!ow concemmg the consohdated
exchanges substitute supply .

14283 0 Quality. «The substltute water: prowded in. accordance with “Thornton's

=+ . Poudre River: appropnatfve right of: exchange must'be of a quality and
. ~continuity -to meet:the requ;rements of use to which senior appropriations.

meet the requwements for'which: the water of the semor appropriators has
_ ncrmaﬂy bean used;: Furthermcre said subsﬁtute o7 reptacement water
Connust mest the*JawmI requirements:.of the-senior diverters at the time and

location and o the extent the: seniors would be depriv ved of their lawful -

entittement by the Applicants’ diversions and shail cnmpiy with all other
.. . water:quality provisions .of this decree appi:cabfe #othe River Exchangs.

Thomton’s -substitute:: stipply. shall -also. comiply" with the provisions of zny -

lawful “statute, “reguiation. -or- ordinance of general” applicabitity - limiting,

“regligting or- prescnbmg the. quahty of - water which may be used for:

. -agricuitural trr;gaﬂon whether such statute; reguiatmn ‘or ordinancs is now
== i existenicey

'-:_;'modrﬁcatscrxs ereof s and whether: enacted or aaopted by the State
A -._a;;Eng{nee‘r or: any other governmental . entxty

.Exchange. 868W402’

" from ‘the Larimer. County: Canal- water which Has-beeri-diverted therein by WSSC and

© JDC under their water rights -set forth in Exhibits B and C, hereto. exc!ua;ve of any and
. al-CBT watet; and returp: fiows characienzed 4s'CBT watet'as descfibed in paragraph

e 4.1.1;, that’ may beipresent in-the! WSST Sysfem -Thorntort will rétumn. to the canal

a substitute supply in an amount equal fo that withdrawn. - Those returns of substitute

suppiy: will: ‘bewnade to the® Laﬂmer Ccumy Cana! or.to the: Jackson:Difch.  Diversions.
., - vof water: into, ‘withdrawal of water from, and"retirns sf water to the Larimer County

Canal wiff be made only:-if consistent with Thomton’s ¢ontractual obligations, ‘including,
but nct limited to, the WSSCiThomton Contract. Returns of water to the Jackson Dl’tCh‘

-WIH be made oniy by agreement wﬁh ihe Jackson D{tch Company

......

14 3 1 Exchamqe Pomt of W‘thd awai Water ciwerted mto the Larimer County Canal or

_Jackson Ditch by WSSC and JDC pursyant to the water rights fisted in Exhibits B

- dnd Ci heréto, or cther Jegal righ“t [ "‘c!i.fsive of-any and all CBT water, and raturn.

- flows characterized as CBT water as déscribad’in paragraph 11.4.1.1 that may be

~, dpresent in the Jacksor Ditch.or: WSSC System) will be withdrawn pursuant to the.

v Water Supply’and: Storage Company Exchange at Thornton g point of withdrawal
out of WSSC Reservo:r Na. 4, 1ocated inthe N% of Section’ 23, T8N, RG9S W, &th

DECREE ON REMAND
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have norma]ly ‘been put,’ ~and ‘must be of a quality. and. quantity so as .io

s aaopted or enacted-in’ the “future, - including. future:

nder this  exchange,

5



PM, sheWn as Location A on the Facility Location Map attached hereto as Exhibit

GG, or at other such point in the W3SC System as may be mutually agreed upon

by Thomton and the Water Supply and: Storage Company, provided natice of the

- use of such other, .peint-is given o the pariies identified with an. astensk Plin
aragraph 3, zndudmg the Division Engmeer a

4.3, 2 Substrtutson and Exchange Pomt The pomts of substxtut[on or exchange will be

as follows:

14.3.2.1 Larimer County Canal Headgate. When unappropriated water or exchange

potential is available, a substitute supply will be introduced to the Larimer

County Canal by diversion at its headgate. under the water rights awarded
-~ to-Thornton herein in 86CW401 or 88CW403.  Said headgate is located -on
. -the, Ncrth bank of the Cache.la Poudre River in:the SW% SE% SW,

Section 13, Township 8 North, Range 70 West, 6th P.M., Larimer County, ~

Colorado, located approximately: 600. feet Nnrﬂ:t and’ ?540 fest East of the

R Southwest corner, of sard Sectzou 13

< 14322 Jacksen D:tch Headgate. " When urzeppmprzated water or exchange

... .. - potential is available, a substitute: supply will be introduced 10 the WSSC
Systemn by diversion at the Jackson Ditch headgate, under the water rights.
gonfirmed and the exchanges approved herein in 86CW401 and 86CW403, -

... . .Said headgate.is located on the North bank of the Cache la Poudre River

. 8th P.M., Larimer County, Colorado, located approximately 1770 feet Ncrth
- and 290 fest East of. the Southwesr comer:of said’ Secnon 30

© .inthe SEV.NWY: SW. Section 30; Township-8 North, Range 89 Wast,

143,23 - Larimer County Canal Points of Return, By. discnarae from Thomtons o

... return pipelines, a substitute supply will- be- intreduced dzrect{y lnte the L

Larimer County Canet at one or more of the foi iowmg pomts e

U wilh be mt.roduced at one or both- of the roiiowmg pomts of return:

i . ﬁ473;2;341..1-._ _ A pomt on the Larsmer Coumy Canai in Section: 19; Tewnshap_

- 143.?.31 ] Phase H. Durmg Phase I of the Ncrthem Pro:ect substitute supply -

8 North, Range 68 West, 6th P.M., Lanmer Ccunty Coiorado

" shown as Point B on- Exmb:t CG

Y 1432302 A pomt on the Lanmer County canal in Section ™. Townsmp
© 7 North, Range 88 West. 8ih P.M.. Lanmer County Coiorado
shown as Point: C on Exhibit GG-‘ el :

14 3 2 3. 2 Phase lll Dunng Phase ll] ef the Northem Pro;ect subst;tute suppiy

- will be introduced at one or more of-the foregoing points of return for

. Exhibit GG. -

AT
5. S
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.. Phsse 1t as well as a peint on the Larimer County Canal in Sectiorn 17,
~T7N, RE7TW, 6th -P.M., Weld Ceunty Colorado,: shown ag Point Den' -
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14.3.2. 3 3 Phase 1 and i, Such other pmnt as may be mutuaily agreed upon by
E = Thorpion and WSSC .

Amount 750 c i s condzhonai

ggrogna:tmn Date: Decemberls 19

~diteh exchange by one’ or a combmation of the fcilcwmg diversions or pump and
(e --p;pehne arrangements EERRE Ty

'1.4.3.5.1‘ ‘Water from the South- Plaﬁe tc Larsmer Countv Canal. Water will 'be
q dwerted from: the South Piarte Rwer by RS '

14 3 5. 1 1 Pumo Station #3 (pomt 11 on’ Exhrblt 3G, heretoy, and fransported via:

plpelmes #3, #4 and #5 to pomts "8, "C," and D" on.the Larimer

: ?-?-County Canal, “as 'shown :on’ Exhibit GG, ‘based on diversions. under -

: Thomton's conditional water right at Pump Station No. 3 as confirmed
. herem in BGCW4{73 aad from any source af water tawiully available for

- shown .on” Exhibit -GG, based: on diversions under Thomion's
' conditichal ‘watsr nght a8 ‘confirmed hereini in 86CW403 and from any
source of water Iawfully a\raaiabie for such use.

wﬂf be dxverted frorn the F’oudre and South PTaﬂe Rivers: bv

'3.5:2.1 '*-‘Ogﬁvy ,Dm:h Water w:ﬂ vifdwerted from the Poudre. River at the
"R neadgate 6 ’fhe f‘gﬂvy Diteh (ai point "$" on Exhibit GG) and will then.
e pumped out ofthe ditch” through - pipeimes #3A, #3, #4 and #5 to
points "B,” "C" and “D" on the Larimer County Canai as shown oo
Exmbzt GG on the Lanmer Ccunty Canal based on:

" 14.3.5.2.1.1 Dwersrons from* the Pcudre"'under Thornton's water right
awarded herein in 86CW403 at the Oguvy Ditch headgate at
jﬂwe rate decréed herem fnr this point of dwers1on

Y % 'Dwe‘rs:ons by exchange ‘Pursuant to the nght approved in
' 86CWA401 herein, of Poudre River water at the Ogilvy Ditch

headgate at the rate decreed herem for this pomt of

U dwersron

DECREE ON REMAND
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Delivery of Reg_lacement Water or. Substxtute SUDQ!! Thornton will. make .
.-:rep{acement f watef 1o the: Lanmer County: Canal as: part of tHe operation of this:

; Patterson Dttch (pesnt ‘d.‘.'l an Exmbﬁ GG hereto) from which water will-
- bé’pumped from Pump Station #3A, through return pipelines #3A, #3, ¢
' #4 and #5'to points "B, “C" 'and "D" on the Larimer, County Canal, a5~ 1 -

" Water f‘om the Poudre and Scuth Platte to. Larzmer Counw Canal. Wa‘fer_

Ao



14.3.5.2.1.3 '4 Dwersrons from any source: ef water lawfuiiy avaﬁabie o’
Thornton for such use.

143522 Thomton Pump Station #2 via pspeimes to pcmts "B," "C' aﬁd "D, as
' shown on Exhibit GG, on the. Lanmer County: Canat baeed on:
diversion from the Poudre

-14-.3.5.2.2.1;. Under Thornton s condmonai water rlqhts awarded herem in

- o 86CW403 at Thornton Pump Station. #2 headgate {at point
"8" an Exhibit GG) at the rate decreed herein for this point of
dwers:on

14.3.5.2.2.2 'gy exchange dwersaons, under the Poudre River Exchange
' approved herein’ in 8GCW401 at the foﬂowmg pomts of
diversion: : -

: 1435.2221 - -Thomton Pump Stanon #2 (at pomt "8" on Exhibit GG), at
I the rate. decreea herein fcr this poimt of diversion.

14352222 Boxelder Ditch {at pomfl;"z.t'-’- _on: Exhibit GG) at -the rate
decreed hergin for this point of diversion, from which
water is stored in Fossil Creek Reservoir and thereafter

‘released to.the Poudre. River and’ re-diverted and -
mﬁ'ﬂduced to. Fs;}\.ime #2 at Pump Station #2. -

o 14.-'335._'2._2“_2,3 . From any source of water iawfuﬂy availabie to THbmion:
. - for such use. e ,

_ ; - 44352224 FossilCreek Resewoir miet Canal {af pomt "5 on Exmb:t
- Co e T T GG) at the rate decraed herein for ifiis point of diversion,
\ . " “from which water is stored in Fossil Creek Reservair and*
e . thereafler released to the Poudre River ang re-diverted S
o 0" and-introduced to Pipeline. #2 at. Pump Statmn #2 (point~ 0 v T
3" on Exhibit GG). : o

143, 5 2 3 Thornton Pumn Statxcm #1 (at pnmt "8" on Exmb{i G) via pipelines o
" points "B,” "C" and "D," as shown on Exhibit GG on the Larimer . .
Ccaunty Canai based on: I S

154.3.5:2_.3-1_' " Diversions frdm the. Poudre under Thornton's cenditional

S water rights awarded hersin in 86CW403 at the Thormien -
Pump Station #i: at. the rate decreed herem for this pomt of
'dwersmn ' :

1435232 By ‘exchange pursuant to the Poudre River Exchange:
approved herein in 86CW401 at the rate decrsed herein for
this peint of diversion. ' : S
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'14‘.3.5.2,3.3 From any source af water Iawfuiiy ava:!abie ol Thamton for
HEEAL v such use ' STy i

14.3-5.2.4 Jackson Ditch (at pomt "2"
© s 3 WSSC resetvoir; t}ased
- foﬂowmg water rrghts

on Exhrbﬁ GG) whu:h flows into Long Pond,
T 'versxons from one or-more of the

_ ‘Under Thomton s cond:tronair water rzght awarded herein in’
_ - 86CWA403 at'the Jacksnn Ditch, at the rate decreed here!n for
B thas pomt of diversmn L

Sotdre  River Exchange
the' Jackson Ditch headgate

Phase i
© will not operate durmg Phase I.

143&12 "PhaSe Il and_Phase Wl Thomioh
o Comnany Exchange will cpEfaxe in conj '*tacm w:th_ the F’oud e "we' .
Exchange dunng Phase i 'and_' Phase,_‘ﬂl Theh quantm/ of the _

: ‘sep'arate fi ndmg below concemmg the
substitute suppfy of the conso!sdated exchanges ' ‘

_ﬁg”é_ Company Exchange

':wsif fiot operate durmg Phase 1

¢ Phase 11" and Phase WL Thornton 5 Wa er Suppiy and Slorage
Company’ Exchange wilf ooerate it conjunction w1th the Poudre River

o Exchange ‘during Phase 1l and Phase 11l The $burce 6f the substitute -

supply associated with the consolidated operation of those exchanges

DECREE ON REMAND
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is descrrbed ina separate il ndmg below concernmg ‘the subst:tute )
supply of the consolidated exchanges. '

14.3.83 Quaﬂ' Th_e' subSi_itut_é _s_uppiy returned to the Larimer County Canal
' consists of water to be diverted from.the Poudre.and South Pfatte Rivers
and must be of 3 qualily and continuity to mest the requirements of use to

which the water of all non-Thomnton WSSC shareholders has normally

been put, and must be of a quahty ‘and. quantity so as to meet the
requirements for which the water of all non-Thornton WSSC shareholders
has normally been used. Furthermore, said substitute or repiacement

. water must mest the lawful requirements of the non-Thornton WSSC

. sharshoiders at the time.and.location and to the extent the seniors would'

" ‘be deprived of their lawfii entilement. by the Applicants’ diversions and

- shall comply with all other water quality provisions of this decree applicable

. to the Ditch Exchange. The substitute supply retumed o the Larimer
County Canal shali comply ‘with™ail contractual cbligations of Thornton, _

. including but not limited to the WSSC/Thomton contract, as well as with_

the other provisions of this decrse.. The WSSC/Thornion Contract is
attached “hereto. as. Exhibit. J.  Thomten's substitute supply shall also
comply with the provisions of any lawful statute, regulation or ordinance of
general applicability limiting, reguiating . ar prescribing the.quality of water .

which may be used for agrlcuitural zmgat:on whether such. statute,

regulation or ordmance is now in.existence or is adapted or enacted in the

future, including future modifications ‘hereaf .and whather snacted’ o
adopted by the Stale Engmeef or any other govemmentai ennty

14.4 | Consclidated Exchanges Substifute Sungiy - Phases i and 13 Thcmtcns Water L L

Supply and Storage Company Exchange will operate in con;unction with: the Poudre
... River Exchange durmg Phases H and . Wth respect to the ccnsoimated operatxen
. of those. exchanges - _

B 1:4,4,1 Quantity, A substitute supply, in the amaunt which Thornton . diverts. at the.: .
-roregozng exchange points. of diversion, will be delivered by Thornton at the.
" confluence of the Poudre and_ South Platte Rivers under the Poudre River
Exchange A substitute supply, in the amourit which Thamtcm withdraws from the
- Larimer County Canai will be defivered by Thorntori jied the Domts cf return for the

_' Water Supply and Storage Company Exchange o

14.4.2 Source. Prior fo ooeratmg the exchanges decreed herem Thornton. must have |
replacement sources, approved by the Count for useg in these exchangess, available’
and actuslly provide such replacement sources. at the location, time. amount and
of 2 quality and continuity necessary to fully replace any obligation resulting from
such exchanges owed to the South Platte River at its conﬁuence with the Cache ;

~ la Poudre River, and owed to the Larimer County Cangl, as appropriate, as may
be determined by the Cour!: _The sources of water which will be made available by
: Thomton as substxtute suppiy for the consoixdated excﬁanges include:
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14 4 2 1 Phase i aﬂd Phase M! ‘

1442.1 ? Thcrnton W‘ater qug_ The subst:iute supply wﬂ{ consist of water
. * derived from Thomton water rights. rdentlf ed-on Exmbat K, to the extent
" that 'such water is then decreed for use by exchange or decréed to be
- reusable. Thomton. will make such substitute” supply available by
" means - of 1 foregene diversions,” f2] Jntroduction of * -reysapte
‘wastewater sffiuént {6 the South Pfatte River at discharge points of
“MWRD or dther ‘wastewater treatment: fami:ty [3] introduction of
reusable lawn irrigation retum ﬂows to the South P!atze Rwef and {4]
reservoir re!eases E :

144212 Lawnlrri J§Mn Retum Flows Ofthe ‘wate apphed to lawns within.the

Thernton service area,. seventeen percent {17%) percolates. to the.
. ground’ Water ‘table and: returns fo the Seuth: Platte River ‘and its -

fributaries. An additional 2% of the amount of water applied-to tawns
" in the Thornton service area retirns forthe” South Platte’ Rivér and its

tributaries -as surface: run-off: during.. tha month in which the water is -

"(applted Through the: accountmg procedure set forth in the decretal

L - prchSIOHS ‘b' aw Thorn’wn wﬂ{mamtazn sufﬁczem domlmon over, and\.

"'-14.4.‘2,1;_3 Other Water In SGCWAE}.?, oniy 'ny oﬁ"er source of Water iawff.luy.;;_..
: C avaﬂabie to Thernton. msofar as: suc*; sourc&s have ihen been decreed .

‘ '~~'for such usesv

15. Thornton's Conditional Water Raqhts SSCW403 The Appilcant seeks 1ud1c:al ccnﬁrmaﬁon of'

the followmg conditionat water nghts

=45.1 = Beneficial Use. All Mumc:pal Uses by Thornton, mclﬁdmg bt ot F:mrted 1o, 1mgatzon,
' mciudmg agricultural irrigation, domestic use, recreaticnal use, use by direct flow, by

U rect ﬂow to ‘storage,, by e‘«:hange by augmentation use for augmentat'ﬂn of other -

fﬁses aﬁd =ny ofher usa Iawfi.zliy made By Trornton, and o fulfi obligations under- this
decrge o water users withiri- the: Soiath Plafte and Poudre basinsd. Water supplied fo.

‘other users in fulfilment of cbiagataons he‘reunder may be used for ihe same purpases

as are allowed by the decrees currently heid by such water users.

152~ Appropristion D-ate‘;,,_pec_e.mbgg;BL‘__'}Qaﬁ"aj_ : 8 R

153 Soume Pcmt of Dwersmn and Amountsf’*‘- 5

15 3. 1 Lanmer Countv Canai The Lanmer County Canai'is Gwnéd by the" Water Suppty

_.and Storage Company from whom Thornton_has acquired a contractual right to use . . =~

this. facility and in which Thornton isa shareholder,” {point 1 ‘on Exhibit GG, heretg)

¥5.3.1.1 " Source:. Cache la'Poudre River: 7 T
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15.3.1.2 " Point of Diversion: headgate located en ihe Nérth bank of the-Cache Iz
: Poudre River in the SWY SEW SWY, Section 13, Township § North,
Range 70, West, 6th P.M., Larimer County, Colorado, located

- approxlmate!y 600 feet North and 1540 feet. East of the Southwest corner:

of sald Section_ 13.

" withdrew its claim for amounts in excess of 450.cf.s.

' 15.3.14 o Dwersaons shall be made oniy when the Lanmef County Canal has

capacity to carry the appropristed water without znterference wrth the

normai operations- of the WSSC System-

15 3 2 Thermtcn Pumn Statxon No 1 (pomt 6 on Exhiblt GG hereto)

15 32-1 o SOurca Cache la Poudre Rwer

\ 1-5,3.2.-2_ Pcmt of Dwersmz. headgaie loca'ted on the South bank of the: Cache la
R Poudre River or a subsurface infiltration gallery located immediately South

. ofsaid Sectzon 34. EIRE N m

"Ameunt: Although the Aophcatmn sought 750 . f 5, condltionai Thomtcr;
withdrew its claim for amoums in sxcess of 50 cj S. N

N 1533 "T-hériri{on- Pumo Stajwn No. 2 (p'o_mts c_n-‘ Ex-mbtt_:G@,.: heretp};;fg_ i ‘

- __1{5.3.:371__,, Source: Cache ia Poudre RiVer. ... ... .o i o

"'West 6th P.M., Larimer County, Colorado, located appro:un'ateiy 117 fest

. West and 12?.6 feet North of the East one-quarter COMmer, of said Section-

. _24 : | L L T

15;3.3.3' - Amount: Althouoh the Application sought 750 ¢. fs condstzonal Thornton .

withdrew its claim for amounts in excess of 50 ¢ s e R

' 15.3.4 Jackson Dstch The Jacksan Ditch is owned by the Jackson Ditch: Ccmpany whrch,_
" is controlled by WSSC, and which has withdrawn its statemem of c;pposmon S |

Thornton is.a sharehclder m .JDC (pomt 2 on Exh;b:t GG hereto)

15 3 4. 1 B Source Cache la Poudre Rwer L

endi 1 : T ir

15_.3.4.2 Point of Diversion: headgate. iocated on the ‘\Jorth pank of the Cache la

Poudre River in the SE% NWY% SW3%, Séction 30, Township 8 North, -

DECREE ON REMAND
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o 15-3.1[.3 ) Amount: Aithough the Apphcatmn sought 75ch 5., condlt[onai Thomton N

"% . “of the. Cache Ja Poudre River in the SWY% NEY, Section 34, Township 7 -
" North, Range 68 West, 6th. P.M., Larimer. County, Colorado, located = - :
' "appmxmateiy 1982 feet South and 2349 feet West of the Northeast cormner . e -

‘ 153.32  Point. of Dwerszon headgate Iocated on the Norr,h bank of. theCache td =
N Poudre River in the. SEVa NEY, Section 24, Tt ownshx«p 5 Norih, Range g8~ ™

e
£




Range 59 ‘West, 6th PM Larimer County, Cc!orado located

‘j;;:approxzmately 1770 feet Ncrth and 990 feet Eest cf the Southwest corner
©ofsaid Sect:on 30,

15.3.4.3 g ;Afnount:' '*’59 & 'f 5 cnhditi'onélf '

153447 Dwerswns shail 'be made iy ‘when

operations of the Jackson Dltch and then on{y by agreement w:th the
" Jackson Ditch Company. = % = 07 i

15, 3.5 New Cache la Poudre Canal. a/k/a Gresjev'NG, 7 Canai“ The Greeiey No- 2 Canai

. is owned by the New Cache la Poudre fmgatmg Company with whom Thomton has‘
ich New Cache la oudre has wﬁhdrawn its statemant B

]-entered stlpuiatlon by
- "50f Opposmon herem 7 (pcmt 7 cn Exhibit’ G

153 5.1°, SOurce Cache 1a,, oldre Rive ;."j.;;}

15.355;.2 - Point of Dwersmn headgate jocated on the North bank of the Cache Iz

Pcudre Rwer m the SW"/Q SE’/ NEA, Section 11, Township 5 North,

-;anmer Corunty Coiorado !ocated

wﬁhdrew ats ciaam for "emtmnts Jn excess of' 125 c;f 5

_’-_15 3. 7 Patterson Drtch T’hcrnton Eniarqemen’c Ihe ex:stmg Patterson B:tch is owned by
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15.3.7.2 Point of Diversion: headgate 1ocazed aon the North bank of the South Platte
© 77 River in'the NEY NE%, Section 21, Townsmp 5 North ‘Range 65 West. 6th
P.M., Weid County, Coiorade, located approx:mately 700 feet South and.
200 feet West of the Northeast corner of said Section 21

S 183.7.3 Amournt: Although the Appitcation sought 750 cis., condmonai Thornton
withdréw its ctaim for amounts in excess of 370 cfs. '

15.3.8 Thornton Pump _Stg@n No. ,3'(poini 1_1 on Exhibit GG_, he:_'eto),
_ 1:5'}._3.‘8._1‘;, ASous:ce-_ South Platte Rwer.

18.3.82 F‘omt cf Dnvers:on headgate tocated cm the North bank of the South Flatte
) River or a subsurface infiitration_galiery located’ tmmediateiy North of the -
South Platte Riverin the SWY. SW, Section 8, Township 5 North, Range
64 West, 6th P.M., Weld County,,Colorado, located approximately 2088
fest South and 1123 fest East of the West one-quarter gorner of sa;d o
Section 6 .

1 5.3-.8.3 - 'Amount' A{ﬁlough the Appltcatrcn saught 750 c.fs., condmcnai Thomtcn .
' _ W!thdrew lts ciaim for amounts in excess of 400 cis

154 Avaliabthy of Unappropriated Water. Att:mes unappropnated water is available on the -
. Cache la Poudre and South Platte Rivers at eacn.of Thornton's eight points.of diversio
" as described in Exhibit H, hereto. Based on studies. of Poudre and South Platte Rive:
operations durmg the years 1950 - 1985 reflecting ail historicaily operated water rights;. x
_including historically operated exchanges, unappropriated water is ava;iabte at, those .
pomts m eXcess of the diversions to be mad—e by ;homton L

> Szmuitaneous Qperation_of Ccnd;tional Water Rights and Conditicnai ‘ﬁ'ia’}i{s”of E_xchanqe' -

Although most future operations of the Northern Project will invalve simultaneous operations of .
several or ail of the conditional water rights. and conditional approgriative .rights of exchange, .
river conditions. may warrant the, exercise of 2 single diversion or exchange... Because of varying -

municipai Aeeds and. ﬁuctuatmg river. flows, the exact. sequence or combination of {ese
opergtions in conjunction with the three phases of the Northern. Profact cannot be forecast with
specificity.- For this reason, Thomton has reasonabiy requested ad}ud:cai'son of the conditional
appropnations and exchange appropriations at each point of diversion and at the flow rates

* described above. The Court finds that the flow rate and volumetric limits expressed in the )

decretal section of thls ciecree are appropnate based on ‘he ev:dence at triai

Plan for Auameﬂtanon Thornton sesks approvai of a plan, ror augmentaﬂon (87CW332) under
W‘thh any injury to. other water: nghts which may be occasxoned by the Northern Project, will.
be prevented. “Thorhton's ptan for augmentatten mc!udes and cons;sts of all terms and .
conditions ‘described in the decretal’ prov:smns below. Thorntor's ‘pian for augmentation with
respect to its change of WSSC and JOC shares is described mare specifically in that sectaon'

" bélow headed "Terms and Conditions Redating to Charce of Water Rights (37CW332)."

water rights to be augmented are the rights being changed as described in Exhibits B and C.
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18.
- fop Auqmentation Wil Not-Cause [ni

18.

‘hereto. The water rrc:hi:s to be used. for. augmentation:, of the WSSC and JDC water. nghts are;

1) the rights - fo " whlch coﬂfin'natron is sought in cases 86CW401 and B6CW403:-.2) the water
rights’ %rsted an Exhrb:t K hereto and 3) any other water legaiiy avaﬁable to Thcmmn insofar as
it has then been decreed for such uses '

aw.»'

Ccnd:ﬁonai Water Rights, Aogrognanve Rmhts of: Excﬁanqe C’nanqe of Water R;qhts and Plan
' Operatxon .of the Plan for Augmentaticn approved
herein, - as’ weli as comphance with’ the terms and conditions imposed herein, will prevent
matenai injury to any vested ‘watef right whzch mlght othenmss result front the. operatton of the
Thorriton Northern Pro;ect through'its component parts as approved conﬁrmed -awarded, and
decreed herein, including operafion of 'the candmanai water rughts appropnatwe nght of
exchange, change of water rights, and plan for augmentaixon Although . Thomton. proposes a -
large project there. are substanhai amcunts of-  unappropristed water and” unappropnateﬁ
exchaﬁge potenna! avaqkable in the Poudre and there will be no injury.to. spemﬁc water rigits. if, -

the. Thornton Northern Project s operated in. accordance w:th the terms and condmons .

estabirshed herem

e

Transmountam Water i

M:éhlgan and: Laramie Rwer basms and wh;ch has been and csntxnues i be. discharged mto
the Poudre River fof eventuai. ‘diversionaf the’ headgaie of WSSC’s Larimer County Canal. For
the purposes cf these ﬁncungs of fact, conclusions of law and: decree, CST watér is not

_ cens&dered transmountasn water. ‘ CBT waler,. and Thomtons ciaims m reiatlcn mereto _are the -

WSSC's Transmountam Water quﬂ. -The'Wa - Suppiy and Storage Ccmpanys
' transmountain water rights provided. one of ihep nc:nai reasons that Thornten: acquired:
... stock in WSSC. Nevertheless, cne.of the significant issues before the Court in this -,
i’f.'jrnatter Wwas: ‘whether Thornton, as a sharsholder in. WSSC, has rights of reuse,
. siiccessive. Use and disposition (coﬂ‘ectweiy “réuse rtgf‘ts") of its: s"lare of WSSC's
transmountain water. WSSC holds decrees for severat water rights under wmch water

. _Is.imported {0, the Poudre River, basin from; be headwatars .of the Cciorado River, the. .
. Michigan- Rwer ‘and the Laramie’ Rwer whic_h are, not nai‘uraily connected to the South
. Platte Rwer within the State of Coiorado SsC transmountain. water. nghts areiisted
tone Exhtblt B o this’ Decree Those right '
'iands in. the WSSC system and for storage in WSSC reservoxrs

15.2  Dominion Qver, Transmountam Water W;H BeMaintained. Thormton does not assert tany.
7 claimto recapture the molecules of imported water wmch have been reieased without -

: an m}tent._bo recapiure them Wli‘h C s apprwai Tnormm‘z does _assert the nght to

transmountam dltch seepage
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20,

21.

193

194 -

Thornton's | Reuse of its WSSC Transmountain Water. To the greafest extent possmie o
Thornton anticipates withdrawing ail of its transmountain water from the WSSC. System., .-
for use in Thornton and exercising its Reuse Rights thrcugh exchanges ar. crhenwse :
in accordance with epphcable iegat requrrements. .

:stoggei The evadence presented didt not estabksh that any agent actmg, or purpcrtmg

-to act, on behalf of WSSC . had the actual or apparent authonty to ‘waive the righf.of " -
o WSSC cr its shareholders to reuse their ransmountain water, Further, the evidence
_ -presented dzd not estabhsh a prejudicial change in position “on the part cf other. water

users caused by any re!uence upon the acts of WSSC or itS agents.

The Coinrado - Big Thompson' Project. For zhe reescns stated in the Cowfs Memorandum of:_

‘Decision dated August 16, 1993, which Memarandum is attached hereto as Exh:hit A, Thnmton s
: cia:med uses of CBT water have been demed. ' g .

Ground Water :

Co211

214

215

-The aqwfer beneath Thcmton s farms and ad]acent Iands is reietweiy ﬂllf :
-thickness from 5 to 50 feet, and is cnannelized, resuiting in the devel

The ground water system in the portion of the a—ﬂuv;ai aquifer undeﬁymg and ad;ecent.;- -

- e Thomtons farms is pnmanly created by return flows or deep percoiatlon from"_.

' Icng-term :rngaﬂon w1th surfac= water dxverted from the Pcudre River: lrrigation in the

- area recharges the ground water system This grcund water system supports hase | -
: flows in. the Cache !a Pcudre Rwer ‘and its tnbutanes as we]i as. vesxed grcund water IR

rights

multi-well systems in a large part of the area. Thornton’s farms are iccated at dis ne
rangmg from 3 ta as far as 18 mlies north. cf ‘rhe Pcudre Rtver :

Gt Tas

_ "Grcund watef in the arsa typzcai!y is used m conjunctzon with sar‘ace weter supplies.
R Imgators commoniy use weﬂ water asa source of sunp!y supp!ementa{ tc a number af: +

surface water sources

: Durmg the %ate ‘940’5 the Pcudre ’oasm began ic see a snarp mcrease in the
" develcpment of egncuﬁurai weits These wells are’ junier in pnorﬂy Qn the narth side.

of the ‘Poudre basin alone, there are Epproxmaie!y 1,400 egncuituraf weils. Aithough .
very few records of these weils™ pumping: are kept, the annuei dwersmn by these weils
is estimated to: be approximately ‘90000 & f. per year, an average.’ . :

The sources of surface water suppiy prowded o) the' fhomtcn farms from the WSSC C
" and JDC shares, ccns;st ‘of three categories of water mclud:ng 13 transmountam 2)

native; and 3) CBT: Recharge to the ground water aqun‘er underlymg the Thomtcn

~farms atiribitablesto the Thornton WSSC and JOC shares wouid aIsc consist of these - |

same three categones The percentage of the- rechefge attnbuteb!e o eech of these

- sources is givén as follows: Transmountain - 35: 2%: Natwe 47. 8% and CBT 170%. .
Accerdingly, approximately 83% of the recharge to the ground water aqu:fer from .- -

irrigation of the Thornton farms with WSSC and JDC shares is aftributable to
transmountain and native Poudre water suppiies. ' .
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216 - Recharge to the ground water aquifer. underlying, and ad}acerrt 10’ the Thornton farms
in Sectors 4 and 5 attributable- to-the nafive: partion of Thorton's WSSC shares was
K approx:mqteiy 2, 927 af. per.year. The location. of gach Thomton farm, by return flow .
- gector, is shown in Exhibit N- héreto, ‘The geogr ohic: deﬁmﬁcn of these: returmn- ﬂow o
sectors . is shown. en Exhibit M hersto, OF the Fative recharge in"Sectors 4 and 5:
appmx:mateiy 2,873 af, per year was attrrbutabie 16 deep pen:oianon from. Thomton__ -3
v farms Approxzmateiy ‘65 af. per year was attnbutabie to seepage from minor lateralss ™
';‘whlch ‘serve only Thornton farms. The remaining 189 a; f per year. was: atmbufabie toif: '
~seepage from tailwater ponds from which there was no outlet.” Approx:mateiy 1,595 af. |
" "of tHe-average annuai na’nve recharge QCCUrs’ from farms {ocated iy Sectors 1 thmugh'
"3 'and 2 92? af per yea; occurs in Sectm‘s % and AP .

’:.ij:

21.7 The Court ﬁnds Ihat the recharge which hzsioncaﬂy occurred in, Sectct:s 1 through 3 d:d' -

" not significaritly accrue to the benefit ‘of &t thie rertioval of 'said. rechatge’in:

Sectors 1 thrcugh 3 'wauld have. no’ gmﬁcani m;urxous 1mpact on gmund water: 1eveis -

inthe v;c:mty ofex:stmg wells. Accordmgly ‘Thomnton. shall be required to replace to the_, S
*iaquer*the historical recharge attributable to native water sources only’ mSef-tors dand. . -

“ 5" Terms and, ‘conditions relating to the' replacement of retusn ows tﬁe Boxefder‘?-_ :

*aqu;kr i Sector- Zare defined befow 'in paragraph 57.3.3.5.1.._, R ;_-1; '

22. Diligent Prosecutlcn of Concf tmnal Water R:qhts and Appro natwe R:chts of. Exchan ... F-
Following December. 31, 1986 Thorntan prosecuted its appropnatmns with diligence, -
demonstratmg a contmumg mtent to deveiop those appropnatlons coupled with concrete: act:on .

] n-hereof:
it red” y the water nghts

- wiill:be adequate to vestedrights  of othérs &ré ‘
change f use, and pian for augmentatscn granted erein.

‘-‘

24.1 Voiume"‘tr:c anttatxons‘ Foﬂowmg remand by the Supreme Court, the' part;es sitpu!ated
1o ;usted voiumeiﬁc_lamltanons for the :purposes of this decree - e
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'concl.'Us;st OF.LAW

25, lncorgorat;on of Fmdmgs of Fact.” The Court mcurpnrates the fcregomg Fndmgs of. Facx to the

extent that ‘these may canstltute conclus;ons of law.

26. lncagorat{on of Memorandum of Dec:szon The Court mcorporates herem the canc!us;ons of

- law contained in the Memorandum of. Decision, dated August 16, 1983 (attached hereto as

Exhibit A), sub;ect o, modlﬁcat:ons in accardance with the Supreme. Court's. opinion in Cily of |

Thomton v. quu Irrigation Co., et af., 926 P.2d 1 (Colo. 1996). (herelnafter Thomton v. Bijou).

in the event of conflict or inconsistency, these Fmdmgs of Fact, Conclusions of Law, Judgmeﬂt :

and Decree on Remand shalt contrcl over the Memorandum of E}ecxsson

27. Junsdxctson The Court has ;urisdzctmn ever all persons and owners of pmperty affected hereby,

‘ srrespectwe of whether those persons or owners. of property have appeared, the resume of the

apphcatxons herein being i in 2l respects adequate to plece such persons ©on inquiry notice of the
relief granted herein. CRS. § 37-92-302(3)(a); Closed Basin Landowners: Association v. Rio
‘Grande Witer Conservation D strict 734 P.2d 627 (Calo. 1987);. Monaghan Farms, inc. v. City .
& County of Denver, 807 P.2d 8, 16 (Colo. T991) C:iy and Counry of Denver v. City of

Englewood; 826 P.2d 1266, 1272 (Colo. 1992).

28 Sﬁb]éCtv" %ﬂéﬁé:’" Jhﬁsc’ﬁc‘ﬂdh The ‘Court _has }urxsdlctton over the sub;ect maﬂer of . thls‘.-""

proceedmg, mciudmg but, not hmited to

281 Subiect Matter Jurisdiction Over Chanae of Use of Transmountain b"%tes' Although

. some of the water rsghts to be changed herein divert from - SQUIces: outside ﬂ:ns wate
e dwzsxon thas LaOUI'I has junsdlchon Lo enter a decree herem. Thomfan V. Sgcu at 29- :

28.2 Subgect Matter Jurisdiction Over Exchanges.” Ad;udxcat:on of Apphcant’s exchanges R
. described in this Decree are authorized. by law and are within the jurisdiction. of this, . =
~ 7 Court C.R.S. §§ 37-80-120, 37-82-106,. 37-83-101, 37-83-104 and 37-82-107, etseq, .
' asamended. The rights of exchange and substitution decreed hersin are appropnaﬂve ..
" water rights, with a:priority date and like other appropnatwe water tights, must be ©. o
- exercised within the priority system and in accordanice with applicable’ staté law, rules "

and reguiaﬁcns m effec‘ at the frme *he appropnatsve ngi‘ts are exerc;sed

283 Subuect Mai:ter JUI’iSdICﬁDn Over Clalms for Wa‘ter Stora_g_g 1n a]l of ts appi{catrons for

appropriative rights, Thornton claimed the right of "use by storage” of the water o be
diverted. That ciaim alsc appeared in the resume.” Thornton's applications hersin were
adequaie o give inguiry notice regardmg its claims for water storage. - Thomnton v. Bijou
at 258-27. : T

- 284 - Subiect Matter Jurisdiction Over Claims for Storzae Refill Rights. Given the "expansive

nature” of Thomton's Northern Project and the applications fiied in connection with it,
Thornton provided adequate inguiry notice of its claims for_ rights. of refillin connect:c_)rs R

with its storage claims. Thornion v. Bijou at 27-28.

29. Satisfaction of Burden of Proof. The Applicant has complied with all requirements and met all

burdens of proof, including but not limited to C.R.S. §§ 37-80-120, including subsecticn (3)
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.30,

31,

. pursuant to. statutes .and regutauons': of general apolicabiit

- 32. ,Aggrogxaﬂon' ;
‘ fefein were ;mtiated by appropnatlon on December 1

-33.

31,

thereof, 37-82-1086, 37-83-101, 37-83- 104 37-8?—101 3?~92~103(3)(a) 37-82-302(1)(a), 37-92-
304 and. 37-92-305 .as -amended, 1o adjudicate - its, proposed - change of - use, splan, for
augmentation new ppmprrations and exchanges as.decreed. herem and is ‘therefore entitled
to. a decree can,_= -;;mg ang: approvmg its: change of use; pian far augmentaﬁon candat{onal
appropr:anve mgh :_s].and condatsonai appropnauve rfghts of exr;hange,_, .

Dmsmn Engmeer Admm{stra‘tmn ‘Revsew of detefmmahons made by the Dmsaon Engmeer and
other adm;mstrahve agenc:es pursuant fo. this : decree, including but not limited to the
admmstratlon of the accounting. procedures:and forms associated. with this decree; are matters
over. which this Court has contmmng Jurasdlcnon C.R.S: § 3?-92-101 et seq

.;Pursuant 0 GRS, § 25-&202(73{3} the State

State Enqzneer’s Water Quait v A

| Engineer is currently authorized to énforce stream: classrﬁcahons and standards- adopted by the
'-_Water Quality . Control. Commtss;on under, e State. Engme.rs -statutery.and - régulatory. . .
‘ respons*cbmtzes mciudmg CR 3. 8% 37—8&129 and, 37-82—305(5) and TheRules and Reguianc«ns
for Impiementaﬁon of Subsect:on 25~8—202(7) C.R.S: (the "State- Engineer's: Senate, Bitl 181
Ruies"} 2C.C. R, 402-8 The Court has authority: to prowde, asa: derm. and’ condition of this -
decres, that the State.; Engmeer shall- make. suchi eterminations, : subject to Court review -
" pursiiant to. retained jurisdiction, as io: the quality of the substltLﬁe ‘stipplies as are raqusred by
-then: appucabie statutes and. reguietacns of general’ apphcablhty C.R.S. § 37-92-305(3)&(4);
Rule. 7.4, State. Engineer's -Senate Bill 18%: Rujes: The, -Court's . -recognition. of the State.

Eﬂgmeer S| ~authority 'to make water quaiity determmaﬂons under the Court's retained jurisdiction

isnot a conclusion that' other administrative agencies cannot exercise autherity over the guality

of subsnmte supphes, prowded that. such: exercise of authority, is’ ctherwsse I“wrul and is

The c:andmonal“wat

-1986,-and were: dlhgenﬂy. prosecuted
thereaﬁer CR 8 § 37‘-92—305(1) Tbomron_r,v Bgou ar@1-86. . 5. R

_ggmnnat!oﬂs Are Not SDecuIatwe ‘Asstated in the Cotrt's Memorandum of Degisiori,
e appropriations sought by the: Apphcant are permitted ‘ander : C.P S. § 37-92-
03(3)a

Can':‘anéd" '\Aﬁi Pursuant to C R s, § 37-9 ‘305{9)(}3) this Cc:'urt‘_: st
apphcant L} pro;ect can and wall be campieted

._water ln determimng the avaﬂahﬂ;ty* of unappropnaied water condmcnal water rxghts
under which: no diversions have been made should not be consadered ‘and absoiute

< -water rrghts zshﬂuid be considered: only to thé extent. of historical diversions. - Board-of

s County’ Camm.rss:oners of Arapahoe County Vi Unn‘eaé States 891?P 2d 952,962 (Colo
, 1995) '
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hts and the"appropnatwe rights” ofexchange conﬁrmed |

y-asthe Applicant is:a governmemal -agency:and has a: speczﬁc plan-and intent
- place:thet water sought-io bnneﬁmal use for-its: present” and' fittire Sustomers” The
; ' S it prolectmns of fature :‘growth tn ebtam this

terming i that the .
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33.2 Rightto Use Structures. Applicant has the right to use some structures involved in the
- Thornton Northern Project, but does not currently: havé an awnership interest. in, or
~ have 3 contractual right to use, sorhevof the structures at which water will eventual!y be

released or diverted as part-of its project. This decree doés nat, however, grant the -

right to use facilities of others or fo build facilities on Jand owned by others. If not
already possessed by Thornton, such’ nght must either be acquired- by consent of the -
landowner or facility ‘owner, or by the exercise of the power’ of eminent domain. An"-

applicant 'need not have abtained "all necessary property interests requtred for ,
completion of its project before being grantéd a conditional décree uniess the record
clearly indicates there are no circumstances under whxch the applicant may cbtain the,

necessary property mterests. G:bbs v. Wolf Land Co 855 P 2d 798 (Colo. 1993)

33.3 Contrggenc;es Although Thomtcn will need to acquire addmoﬂai water: for use as e
o+ substitute supply.in order to-operate- the*éxchanges decreéd-hereiry'to the full amount o -
- - of their volumetric Jimits, and szmﬁaﬂy -will need to-dbtdin first use coniracts with WSSC v
* or shareholders thereof in order to complete its appropriation of the 'Ditch Exchange ;
. under the circumstances of this case; those ‘contingencies do ﬂot preclude ihe Cowt‘s
- conciusron regarcmg "Can & WII " Thomtan V. quu at 43-45 "i + -_“ e

PR

3331 Riaht Es) L.xci-ange Agamsi WSSC Shares Pusaant 1o pafagraph 1cf2} and
- : - paragraph @ of the WSSC Contract, THomnton. is diven perrnission to seek- first use -
“ - contracts to'operate the ditch exchange *by: providing substitute supplies to other™

" WSSC sharehoiders. - The Court has determined that the issue of whether. such. -
“Srst-use” - contracis are required or -whsther Thornton miay:-opérate  its iditch

. exchange based on some other arrangemerrt is not now before the Court. N@gthing:

--+in this-decree, however;is intended: to-pronibit the exercise -of the Ditch: Excé::ange

* upon .water derived from WSSC shares of WSSC. shareholders” who“ha'

signed “first-use” contracts with-Thornton if such use is legaily per_m:s_s:bie s

. ~33.4 - Structural Capacities. Genersily, an appropriator. carinot obtain a.decree for an amount
- 7. of water greater than can be diverted, conveyéd and used through 'the facilities
‘preposed to be used by the appropriator” Scutfisastern Coiorade - Water Conéérvancy
District v. Ciy of Florence; 688°P.2d 715 (Colo. 1984). ~This general “fule. does not
-preclude: granting . a decree -for; the conditional ‘appropriations ih this case; howsaver,
because Thornten will be zble to divert water at'the decreed rates; store-and convey -

, such water ta its service area, and put tha water to beneﬂcxai use. Thomton v, Bajou k

crm gt 4548, v a0 Do T SO SR A S P R

33.5 Project Comoletion - The Court concludes that the waters subject to Thomton's
. appropriationt” can and willibe diverted, stored: exchanged or ‘otherwiseécaptured.: R ,
... possessed, -and controfléd -and- will- be beneficially : used and the. p:@;ect can and wilt Be
-:comp!eted w:th d,rhgence and wrthm a reasonabie t}me SR wi.-. '

%t

34 Reaht_\g Check As mterpreted by the Supreme Court Thomton A Byou at 49 53 the "reahty
checks” pravision contamed in this. decree is approprigte.: » 3 L0t . .

35 Dilution Flows. For the reasons set forth in Section VIi of the Memorandum of Decision, this
Court makes no prows:on concerning dilution flows for municipal or mdusmal wastewster -
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~ Rule® cannc{ be employed m derwe beneﬁts ‘mn-- CBT waie 2

ireatment plants, however, 'thIS decree is no impediment to enforcement or other act:ons by{
admmistratwe OF other agenmes Themfon v. Bgeu at 89-95 [ : ; ‘

changes of water nghts apprapnanve rights of: exchange and pian for, augmentat:on approved
herein will not injuriously affect the owners or pefsons enhtled ‘to use water under ‘any vested
water right ar decreed canditional water right as long as those changes and. exchanges are,
operated and admmrstered dn accordance wsth the terms and condmons of thls decree A E

37. Substttute Suoaiv The subsmute supply made avaﬂable by Thomton pursuant to the exchanges ?f‘-

decreed herein must be of 3 quality, quantity, and’ cont{nuxty adequate to'meet the reqwrements '
for which the water of senior appmenators has nermaily been used §§ 37-92—305(5) 37—80— ~
120(3) CR S KNRRL i : _

1 - Ty - EQ L
reemci}ons water mdde awariable as subst;tute supp#y takes o aﬁ cf the legal characfene’acs .
and aftributes of the water diverted by exchange and cunverse{y water diverted by exchange v
acquires ail of the legal characteristics. and attributes of the substitute, . Supply used:to.gffect the . .= %

arigs. and Ptan for Auamentatlcn The

exchange CR.S § 37-83-101 City & Counry of Denver v Fu!fon !mgabng Drfch Co 179 o

Memorandum of Dec:ston water dwer!ed under the Water Suppiy and Storage Company":(Dltch}."

Exchange generaiy: takes on the' character of the substitlita. suppiy provided ‘by Thornton. The T

foregoing ‘notwithstanding; however, what has been refefred 1o as'the "Character of Exchangef'f

whemer whether the preposed change can be accomphshed w;thou matena! m,nuryto other water users
SR S. §37- 92-3@5(3)&4) Foliowing-the- cnange stream'and faqu ;

R

-“gondifions enjoyed by

i lé

e"her water users- pricr to the change’ ‘of water rights- ‘must-ae r‘namtamed_: The hrs;enc amount,) - 0 -
Tocation, qu.:hty and timing of return flows- must. be maintained to the extent ﬂecessary to o

prevent injury to other vested rights. “As'a resuit’so fong asthe foreao:r'g requ:remenis aremet.

theamount of water. avaiiabie o be Tawiuily dehvered o th "new use ’ay be more orfess’ At
h}SIUHC *‘onaummon i S : N

. and location which’ parailel historic return flows of native water from Thornton farms
i A 'nore fuliy expiamed in- a;_:'_-separafe conciusmn ‘beiow «Thomtan need net-replace
-"h;stonc transmnuntam retufn flows o :he em‘ent

40, Ground Waief Levels For t‘he reasons stated.in the Memorandum of ‘Decxs:on; iib'the Appflcant""

is not required to guarantee the preservatmn of a parttcular water leval thmughout the aguifer.

However,»t6 protect from ‘injury thejdnior water: rights' of wells wﬂhdrawmg tnbutary ‘water from- .
- the aquer Thoernton: must make replacements “of retum flows to'the' ground water: aquifer to’ -
‘have-histerically besn

parailel.in amount, t:me and location the native; ‘water return flows: wh'
supphed ﬁ'om the Appl:can’t‘".s farmsl Thomfon : ‘Brjou at 89 82
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40.1 Protection of Walls Decreed Nontributary, Wells decreed nontributary are notentitted’
' to protection from injury due to loss of tributary return flows. Whether, as. 2 factual
matter, the wells decreed to be nonfributary are pumpingtributary’ water is an issue
which this. Court is preciuded from consadenng by prlnczples of coliateral es:oppei
Thornton v. Bijou at 82-83. " - :

41, Pre-1 989 Chanqe of Use. Pnor to enactment of, the Water Rights Detemmatnon and' =
Administration Act of 1969, C.R.S. § 37-92-101, gt seq., a decree approving the change of use
of .a water right was.not. required and-could: be obtained onfy when the new use»awas coupled '
w;tb a new pomt of dlversxon or piace of stcrage s R : o

42 Pro Rata Rata Drstnbutmn of Water Sharehoiders ina mutua! dﬂch company are presumptweiy
entitied to their pro rata portion of diversions. The evidence in this case was. insufficient to '
overcome, this presumption, and- Thornton is eﬂttﬂed to take credit for its;pro.rata share of
WSSC and. JDC dwersmns C.RS. § 37-86—1 12, Wagner v Aﬂen 688 P 2d 11&2 1107-08
(Calo 1984) S e SRS, , el

43, m g Whﬂe prevent:an of injury to other vested water ngni:s is & Jegai requ;rament whfch must:
" be met by each applicant for a change of use of a water right, “comgiete dry-up 'of alf land o
which the water has been used is not always necessary to-prevent injury, and nereforetis not

7 a legal requirement. Under the circumstances of this case, the terms.and conditions. regardmg S
: . . dry-up cnntamed in. thzs decree are adeguais to prevent mjury Thomfon Ve Bgou at 86’89

jk 44, Rex_fgggtat;cn Measums As aterm and condmon of 2. cnar*ge of use approved pursuant tothe
- Water- Right Determination- and Administration Act, C.R.S. § 37-92-101, et seq., the Court ma
" impose provisions., ic protect farm- land. required- {0 be dried up from wind. erosion; desert:

. include revegetation with native grasses or other suitabie, - -self-sustaining ground cover;. ryfand S
farmmg “ar suitable non-agncuitﬂrai uses. Thomton v. Bgou at: 83-86 B e

45, Free Transferabmtv of. WSSC and JDC Shares The water. nghi's heid i:y a mutua% dliCh‘ ' B
company are generaily for the Jrrigation of .all.lands capable of irrication: fromy the company’s.-i -~ - °
' ditch in accordance with the companies’ water rfghts decrees. WSSC and JDC shares are’
therefore freely transferrable within the WSSC and JDC ditch systems. Cache /a Poudre |
Irrigation. Co. v. Larimer & Weld Reservoir Co., 25 Colo. 144, 53 Pw318,~320-21 (3898) City ~
and Coum‘y of- Denver V. Ju.'st 175 Coio 260, 487 P.2d°357, 370 (1971)

48. Colorado th Thcmoson Prolect Water Thorntcn is entitied to contmue i:o use xts pro rata
portlon of CBT water owned, leased or.controlled sither by Thornton or by WSSC for agriculturat
purposes within the WSSC system as has occurred historically, 50 long as no benefit -of CBT -
water leaves the boundaries of the Northern Colorado Water Consarvancy Destnct either -
directly, indirectly, .or.by. exchange - L S P

46.1_?, . hCBT Retum Flows Apphcant is not requ:red o replace waste water d:tch seepage ar. 'j ‘
) reiurn flows attrsbutable to the histeric use of CBT water on. any farms.- 5

482 Othér Uses of CBT F’r_oracsef.i by Tharnton Not-Lawfui.._ For;, the reasons stated in the- .
: Memorandum of Decision; and in Thornion v. Bijou at §3-62, the Court concludes. that
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# e

4-6.2;1_ : Pavment of Obhgataons t

_ Thomton s other praposed uses of CB: are uniawful Su-r;h untawful uses inciude, but

\ SSC Thormton may n‘ot recewe a credii' ggainst .

diteh seepage losses or other. return flow replacement obligations to WSSC for

. .CBT water wh:ch Thnmton leaves m ?.he dxtch‘for._use by other WSSC
' ‘sharehoiders . - -

x":‘

_ ‘One Comuonent of "D|tch Exchance“ ' CBT waier may not be dxverted by
2 ﬂexchange from the Larimer County Canai for.d BCt use: outsade of the District
) ."_‘_'_fregardiess of whether itis reptaced by Thcrntcn w:th cther water :

472

47.4

WSSC/T horntcn Coniract. Thorntcns use of transmountam water i sublact 0 the
obhgatmns cregted by these confracts as Jong as the- comracts are in existefice. . - City-
& County of Demrer V. Fuifcm Lrngabng Dn‘ch Co 17‘9 Caio 47 506 P2d 144 147

A 1,972) subject to contrary contractuat obugatro 5 'and water nghts whtch have beccme :
.vested, an tmporter of such: water of his successors, i@ssees, contractees,. _or assigns .-
Smay exercise rights of reusa {as deﬁned in paragraph 19,1) wnth regard to. that water

by exchange or otherwise, provided: dommlon is maintained. Generaﬁy, the rights to

- reuse ihe transmountain water rights in this case are held by WSSC for the benefit-of
i Vsharehciders, including Thornton. " In* addit{on "WSSC has. no objectzon to the entry

of fhls decree undef which Thornton wﬂl exercise its transmcun’iam water reuse rights.

al. appircabie legal; reqmrements Applscani“
uses,. and- d:spos:e_ of iis pro-ratapontion: of: the watet: imported ny WSSC from the
Laramle vaer _ichzgar; vaer and Coiorado Rwer basms :

"lntent to- Reuse': The nght of an zmporter te rﬁeusezthe transmountam water 1t meorts

:s z—m mherent aspect of a transmountam water rxght A is not dependent ipon the
zmporier having an intent to reuse at the time the transmountam water right :is
appropriated. As-a resuit, the importer is enflﬂed tor begm reusing’ its: transmountam
water at any time: prwlded all apphcable %egai requirements: are fulfi ﬁed Thernton v.
Bycu at 68-70 ' :

Abandonment. In general, in order for there to be an abandonment of 2 water right or
a portion thereof. there must be nenuse, _coupled with an intention to abandon. that right.
People v. Thomton, 775-P.2d 11, 18 (Colo. 1989). The elements of abandoament

which apply to water rights generally, however, do not apply to the rights of reuse which .

attach to transmountain water nc:hts The reuse nghts remam with the xmpcrter untit
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47.5

47.8

477

the right is transferred by th'e'iniporter or the importation ceases, and sﬁch rights. are

not susceptible of abandonment separate from abandonment of the undertymg'
transmountam water nght Thomton . . Bijou at 70-72 :

Injury 10 Vested Water qu:z_ Under Colorado law, appropnators an 2 stream have

no vested right to a continuance of 1mportatmn of foreign water which another has

brought into the watershed.” Brighton Ditch Co. v. City of Englewood, 124 Colo. 366,

237 P.2d 1186, 122 (1951). . C.R.S. § 37-82-106. .The commencement of reuse by an
© importer of water, or other discontinuation. of fransmountain‘return flows by the imperter, -
" does not result in.a iegaily recogmzabie injury fo the rights of cther water users who are

strangers 10 the impoftation, regardless of when the other water users' rights were
appropriated. Thomion v. Bijou at 72-73. :

| Laches. The eqwtable .dogtrine. of laches does. not preciude ihe . lmportef of
transmountain water. ftom. later begmnmg to fuily consume the water it mparts even

if other usérs have came to rely on return fows from the fransmountain water. The

" importer has.no duty 1o begm fully consuming:its imparted water at any particular time,
"and other water users reiy upon return fows. from transmountain water at’ thesr owrt
,pem Thom;‘on v. Byou at 73-74

, Est gei Equztable estcppei may be apphed under Coiorado taw if the party agamst
. whom it is sought to be applied: (1) has knowledge of the true facts; (2) engages in - .
.. conduet which amounts to a false representeﬁon or concealment’ of material facts; (3)
" has the intention or expectation that the other party will rely on his conduct. . In addities, -
" the parly asserting estoppel must (1) lack knowledge and the means of acquiring

" kniowiedge of the truth of the Tacts in question; 23 jusnnably and reascnab:y, :

the conduct of the party to be estopped, by; (3) action, based on such conduc

marnner which changes his position prefudiciaily. - .Thomton v. Bijou at 76. Under the -
. fdgts of this case, WSSC is not estopped, and thersfore Thommn is ot esmpped from
asserting its’ ngnt to fully consume the rans$mountain ‘water lm’pOITEd by, WSSC

bécause, infer affa, no objector 'has demonstrated reasonabte or Justlf Table refiance

unon any conduct of WSEC or Thornton, Thomton v Byoa at 74—77

48. D’emrr'uon n order 10 exgrcise t‘}e nghf to reuse water which s iawmlfy teussble, the

appropriator must maintain, dominion over it. Maintaining dominion does not reguire direct
" physicai control over water but instead requires an-intent o reuse and the ability to distinguish

the appropreator’s water . frorn the. natural stream such that injury - can ‘be avoided, .and™

ccmphance with all other apphcabie !ega! requrrements Pubi:c Serwce Co V. ‘E/Wﬂows Water

Dist., 856 P. Zd 828, 833- 34 (Coio 1993)

SR
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. Besed on the foregcmg Fi ndmgs of Fact and Co :

49 incemoranonv

JUDGMENT AND DECRE: o

sions of Law it s hereby ad;udged oreered and

decreed i'hat.

_Conch.{s:ons of Law arg rncorporaied herem as lf set cut verbatlm R

50. Approval of Apoﬂcataons The change of water nghts condltrona! water rights, - plan for

augmentation, and appropriative rights of exchange described ebove are. conﬁrmed and

~ approved and the refief sought in the instant applications is granted, msofar as mn51stent wrzh '

this decree and subject fo the’ terms and- cend:tlons descrﬁaed herem

51. Change of Watst Rights (8?CW332) mtmi'on §.pro rata mterest in: the water nghts heid by
WSSC anci Jpoe is hereby changed io altemate types of use, pieces of use, and places of

storage.

511 Water Rn;hts to_be Chang d "he fouowmg water nghie are those to be changed -

herem

51.1.1 Water Suppy nd Storage Cemjgrnv Weter Rights: Thernfen nwns 283. 354 or

47.23% of 600 issued and outstanding shares in WSSC Tha; conjpany holds legal -
titte and Thornton holds a pro rata equitable’ inferest' in the water rights descnhed

on Exhibit B, here;o .and heremarier descnbed as "WS:.:C Water nghts

itch: company (orgamzed eufsuent‘to

s addition; WSSC owns 6.25 ‘shares of the Jack Ditch Company which, based on’
clnthe Clty's preportlona} OWnership: i WSSC‘;, fesults in Thorhton's., :bennnma!
i ownership' of an’ additionial 12.30% of the Jackson Diteh. Company. . Thornton's
“odiréet and equ:table ownersth constitutes '17.51% of the Jackson D;tch,Comnany
That company hoids legal title and Thorrton hoids a pro rata equttabie interest in
the water rignts descrlbed on Exhxb;t C herefo heremafter -descnbed &S, "JBC

-Waier Rzghts AR

512  Change of wssc ané JDG Water R:gi_ Sub;ect 1o the

ms. and cnndmons herem o
Thornton's. pro rata interest, described above, .in the WSSC and JoC, water r:ghts are”

iFmqus of Fac:t and. COﬂ usions:.of Law: Fhe foregmng Findmgs of Fac’t and

R

si ! r_nton Jtseifost '1 25 or52‘§% of 240 F
I the Jackson th;:h Company ("4DCY,.a mutual ¢
laws of ‘the ,State. of Colorado, In. -7z

. changed to allow the alternate types and pieees ‘of uses as weﬁ as aT’zernate pomts of

storage as set forth an the Fmdmgs of Fact abave o

52, Agcrcgnatwe Rzghts of Exr:henqe {86CW401. 44 Sub;ect to the terms and. condmons set forth
herein; the Court hereby confirmis and ‘approves. the Poudre River Exchange as well as: the
Water Supp!y and; Storage Exchange, ‘which are fiie subject of Appiications i 860W401 and
86CW402, respectively; - and which are: more, speczﬁcaﬂy described m the {-“ ndmgs of Fact,
above, in the following amounts of dlversmn by exchiange thh an" appropnat]on date of
December 31, 1986: : . :
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52.1 Poudre River Exchange. 8BCW401 Exchange Points of DN&!’SEOF]. énd Amount of
Civersions by Exchange. Subsiitute supply water released by Thornton to the: South .

Platte River under the Poudre River Exchange wilt be diverted by exchange at oneor
~ more of the following nine aiternate Exchange Points of Diversion and in the maximum
rate of ﬂow avaiiabie at each such pemt up to the amounts listed below: - -~ .~

52. 1 1 Larimer Countv Canal 300 c. fs ccrnd:tlonai
- 521 2 Jackson Dltch. SG cfs condmonai o

i 5213 Th.o‘fntun Pumg S'tation’ Nc‘i 59 cfs tﬁnﬁiﬁmal.

52.1.4 New Cache la Poudre Canai aiso known as Greeiev No. 2 Canaij Sﬁrc,f,-s.,
I condl’acnai NI TR , o

?f R

52.1._5 Thomtoﬂ Pu g Station No. 2. 50 cfs conditaonai

" 5218 Lanmer & Wesd Irrigation Car:a{. 20 cfs conditional.

8217 Boxeider Dltch RO c.f S.. condmonai. :

'521-'8 'chsal"Creek Reservmr lniet SD_cf s con_ditic-nai;_z- n e

' s218° Ocﬂw Ditch. 125 cfs ccndmonai

SR - 8522 _Water Suppiy and Stcraqe Comgany Excnange BSCW402 T‘nornton wﬁi wtharaw Trom
o "% the WSSCSystem water which has been diverted- thergin- by WSSC and JDC. under- the :
o . . water rights set forth in Exhlbtts B .and. C heneic Thcrntcn will return.to the canat & w0 -
g S 'substxtute suppiy in an amount equwalem ‘o that wqthdrawn and of 3 continuity and
N  quality so as not to xmparr the decreed beneficial use of other non-"homton WSSC.
: shareholders receiving water from the WSSC System The maximum, armount of this
I exchange IS 750 cf& conditmnaL SR :

53. Thomi'on s Conditional Watef Ri q_ht_s 86(3W403 Subject 1o the terms and. candatmns set fo-ﬂ-;
. herein, the condlnonai water rights described i in the Application for 86CW403 as described wuh
graater parnculanty in the foregomg Fil ndmgs of Fact, are coﬂﬁmed .

53_.1". Aopropnaﬂon Date December 31 1986. '

53.2 Point of Diversion and Amcunt Ths source po:nt of divers;on and amount of .each
such water rlght is: C o el G e e

5321 Larimer VC'ounr\( Canal. 450 cfs., condmonal

' 53.2.2 " Thornton Pump Station No. 1. 50 cfs condmonal

53.2.3 Thernton Pump Station No. 2. 50 _c_.f-.s., conditionai.

iy
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532 4 Jackson D:tch 50 cfs condltonai

53 2‘5 ‘New Cache }a Poudre Canai a_k Ei G?ree!ev No 2 Canai 50 cfs *-"ﬁccﬁdi:tionai.

53“2“6_&_:' o

2 '53.2:7

Thornton;Eniag mentq) Patt rson ‘D‘tch 37(} cfs cond&tmnai J

53 2 8 Thornton Pump Station No 3 400 c f s., condltzcnal

54, Plan for Auqmentatfon (8?0W332) Apprmfai
o (87CW332) ‘under which any material. ifjury towother water rights, - which-may be- occasioned by
thes Northern Project, will be prevented. Thomton's plan.for augmentatxon inciudes and cons:sts
of 4l terms and conditions' described ‘histein.: - Thointon's ‘plan for. augtnentation ‘with respect to
its thange- GFWSSC and: JDC shares is described more. spécifically in that section below headed
“Terms and Conditiohs Reiatmg to Changs' of- Water Rights (87CW332)." ' The water rights to

be augmented are thefrights being’ chaﬂged ds'described in Exfibits B and C hereto. 1 The water -

rights. to be used for augmeﬁtatxon of the. WSSC and JDC- water rights are: 1) the rlghts
decréed'in Cases 86CW401 and 86CW4G3 2 the water rights | 1rsted on: Exhlbtt K hereta and;
3y any c.thef water 1egaﬂy avaaiabie io Thomton far such purpose L B

55 Sﬁguiatlons. Thar_ on has entered mto sf‘puiatmns wuth ceﬁam ab;ectors mdzcated below The
- Court- approves these snpulahons Whlch ‘shall be binding as. betweer the: parties thereto, but -
' f m c"' ifht:t w:fh any other spec'ﬁc prowsm »0f 1s decr°e cr statutcfy law, the spec:ﬁc

'm"xgahon re*um ﬂows repiacement of wastewater o the Pcudre Basm hmatatrons on
 the future use of 1rngataon wells on- farms presenfly owned by Thoriton, fimitations on
“_‘f’zf‘the futurg- irrigation’ of farms preSantly. oWwnéd by Thorfton: transit fosses inctrred |
- lconveymg ’waier down thi! South P!attew R:ver retamed jurlsdlcuon for Thomtons

‘CBT: water‘v The State’ ".‘ia1though be!aevmg the ﬁndmgs tor fait within - Lhelrange of
- reasonableness, took no posmon on the findings tontained” in thé ‘above* paragraphs

relating to Thornton's exustmg system and its yield, the anticipated. yield of the three-
"~""phases or Thornton s Northern Pﬁe;ect an*d the descnptaon cf the ditch compames Ctheif
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water nghts the aiternate types “and place of use, and the h:storrc operatren of the '
. companies’ - water rights. In addmon an. November 21; 1981, WSSC, the Colorado

State and Division Engineers and Thomton entered a suppiementai stipulation
reconcifing differences befween the decree to which WSSC stipultated and the decree

- to which the State stipulated. The original Thornton stipulation with the State and the
-suppiemental stipulation between  Thornton, the State; and WSSC are incorbordted

herein and attached hereto as Exi'nbats X and U, respectwely

City of Arvada. Pursuant te Thomton s s‘apuiatmn w:th Arvada th:s decree shail not

grant to Thornton, nor be construed to-grant to Thornton the right to- divert from-the.
South Platte- River or its tributaries - at any point above: its confluence with St.. Vrain -
. .Creek, or to operate an: exchange on the'South Platte River orits tributaries: above. its-
s ccnﬂuence with: St,. Vrain Creek. Natwrmstandmg the. foregoing, however, Thornton
may operate an exchange whereby retum: flows placed in the South- Platte River above
its confluence with St. Vrain Creek are’ exchanged .up the Cache la Foudre River. The

L stlpuiatton is mccrporated herem and attached hereto as Exhibit BB

5-5‘-.4_1-7 ..

- 555

556

" B8

. . through April, the thirty day rmoving. a\
. specified ﬂow rate. Thorntons stlpuiatson w:th Greeley rs mcomorated hersin and
 attached, hereto as Exhibit- V SR .

C’xtv of ’:ng!ewood Pursueﬂt *.o Thcrntcn s stmulazrcn wrth Engieweod thts decree shai%: _
. nat grant to Thornton, nor be construed. o grant fo-Thornton. the right to divert from the -
. South Plafte River or ifs. tnbutanes at any point above its confluence with St. Vrain-
‘Crizek, or to-operate an exchange on the South Platte River orits tributaries aboveits .
. confluence with St. Vrain Creek. Notwﬂhstandmg the foregoing, however, TFhornton -

" may operate an excharge whereby return flows placed-in the South Plaite River above -

its confluence with. St Vrain Creek: a_re:exchanged up the Cache la Poudre anru I h
stxpuiauon is mcorporated herem an attachedr herete as Exmb;t CC.

Central Ceiorado Water Ccnsewancv Drstnct- and rts Graund Water Manaqement”r-'
ed + {0 {he entry -of a decree. herein- provided: that it~
 includes certam terms ang: hmrtanens contained in the sﬂputatnon dated..july 18, 1891,

Subdistrict..- - CCWCD: consented-

Thornton's stipulation- with Central was- amended on. February 10, 1684, Said

stiputations relate primarily to; 1awn 1muatron retum ﬂows exchange accounﬂng, well
. pumpage limitations.-and. replacement of-return flows and use of substitute supplies -
within the Poudre basin. Central ‘shall pro\};de notice 1o, and obtain approval frony the
Division Engineer. for use of its: water for -augmentation. and exchange with- Thornten: - -

. The appropriate. ianguage from the stipulation is jncluded in this decree: The amended :

strpu%at:on is tncarperated herem by 'eference and attached heretc as Exh:brt DD

jC:tv of Greeiev Greetey coneented to ”e- entry of a decre= herem prcwded that it -
includes the terms of the stipulation: dated July 15 1901 Said stipulation was entgred
for the purpose. of mitigating, adverseeﬁects upon Greeley's d:scharge parameters and

oudra River; or forego. the diversion of water from
;jc fs: when dunng the monihs of September
erage ﬂﬂw in the.Poudre River drops below a

requires . Thornton to release to 1
the FPoudre River, at- a rate. ef up o

+ i

T\Nestern S uga rComeanv Western Sugar consented to the entry of a, decree herein
provided that it includes the terms of" the stlpuiatscn dated  July 25 1991, Saxc_i _
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stipulation was entéred for the:" purpcsé ‘of niﬁigaﬁﬁé adverse. effects upon Western

. Sugar's discharge parameters-and:réquires Thorntert to release 1o the Poudre River,

' - or foregcr the d:versmn ef ,water fmm 1hefe Puudre Rwer _at:aﬁ rate of up ta 2 3 <. fs

55.8

“arhended on January 3%,
. begms to-convert shar

-‘-'i‘Lanmer & Weid Irrrqatfon Companv Lanmer & Weld RESEI‘VOH" Como‘éhv Wmdscr'

Reservoir Company. The Larimer & Weid companies stipulated'to the proposeéd. decree

circulated. on August 20, 1991 Thomions stipulation with Larimer & Weld was
: “The anendad stiputation: ,promdes that, as Thornton

im ; :c:pa] Use; it will ‘also begin ‘to'repay- historic retumn

i flows toithe Larimer & Weid ﬁanai +in an°average amount Awvhich will reach 2,270 acre

- fget-per yearat full conversion of Thormton's -shares:. “If Thornton ultimately is not -
¢ reguired to replace.to Larfimer. &1Weld ‘or’ {0 the Poudre: basm hlS‘IGﬂC return flows
attribistable - to: Thomton's iare of‘-WSSCs old forgign water dlversmns Thorntcn‘s
obhgatmns to Larxmer & Weid would decrease to an average of 1,317 acre fast- per year
at fuil conversmn Thomtons obifgatzen jied repay. such. obfigations to the Larimer &
-Weld Cantal however,-4re conditioned dpon Thorntori*being. allowed to' reduce its

Y repiacement ob‘hganons ‘o' the Poudre hasin. generaﬂy bydhe arhount pald to Larimer

55. ‘-}_O

5511,

& Weid {1 :2.; Thornton's repiacemen fretum flow'to L m’g

er:& Weid- may not'operate
o increase Thornton's gverail repl; cément” obkganons within the Paudre: Rwer basin,
orits obligations to the Sduth Platte below!the confluence wath the-Poudre}. ‘Thornton's

can frigation &Reservcfr Companv and Jacks n Lak .Rese .

; "Oc:lw irrrcatmc: & Land*’Companv Ognvy strpuiated to the proposed decree c:rculated
“on September 12, 1991, -and identified “as Appiicant's' Exhibit A-811; provrded that, as
_ Thorriton begins to convert: shares to Municipal Use, it will also begin to repay ‘historic

return flows to the Ogilvy Diteh in an amount of up to 300 acre fest per year at fuil
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amencied __stlpu!atmn Wlﬂ"f f:anmer& Waid !mgatxon Comnanyt Lanmer & Weid Reservc:r :

-.& irricratzon

- Company. - The Fart Morgan and Jackson Lake Companies: stipulated to the entry of - . .

apronosed decree containing language regarding wastewater, return flows, water which, .-
. nay be used as substitute. supphes -and which seasonal fimitations on the divérsion of - :

- water'for’ mumc:pal purposes pursuant 10 the direct flow decrees of the Water Supply
and St torage Company whosa source'is the Poudre Rwer The' requested Ianguage has

‘been mcorporated herem
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conversion of Thornton's shares. Thornton's obligation to repay such obligations to the
Qgilvy- Ditch;, however, are conditioned -upon: Thernton: being allowed to-reduce its

. replacement ohligations. to the Poudre basin geperally by the e’mpunt_ paid:to: Ogilvy
~(i.e.; Thomtor's replacement of return flow. to- Qgilvy. may. not -operate to increase

Thorntor's. overall repiacement. oblfigations. within: the - Poudre. River: basin, or its - B

‘obligations - to the South Platte below the confluence with the Poudre). Thomnton's

stipulation with Ogiivy- imgatmg & Land Company is lncorpora‘ted herem and attached - -

hereto as Exhibit Z!

_55.\1‘3._ -ng and Countv of Denver actmc by and throuqh fts Board of Water Commissioners.
... Denver stipulated - to the proposed decree circuiated: on: September 12, 1991, and
- identified - as. Appiicant’s Exhibit ‘A-811 and- specxﬁcaily incorporated . Thomton's
stipufation with. the Centrai Co}orada Water Consen:ancy District: . By this stipulation -
Thomton agreed to provide o Denver copies of the operations plan required to. be
. provided to the State Engmeer as descnbed in paragraph 42 of A-811: (paragraph 3.1
_of this decree). :

: New Cache La Poudre !m atin Ccm any. The New Cache Ia Poudre *mgaﬂng o
. Company (New Cache). ‘withdrew :its statement of opposition by a stipulation: dated..
.. March 23, 1992, which. eﬂpu!at:on prowd o that as Thornton tegins to convert shares
i to Mumcrpai Use, it will also begin to repay historic native: return ﬁows to the Greeley:

Na. 2 Canai-in an amount which will-reach: 100 acre feet per-year at full conversion of <+ ¢

Thornton’s shares Thdmtcm s dbl:ganon to repay, such obligations. to the Greeley No. 2 ;
.. Canal, however. are conditioned upon.Thornton being allowed to reduce itsreptacemen
'ebhgatmns to the Poudre basm generaliy by the amount paid to New- Cachez(ia.
Thomtor's repiacement of re*urn flow to New Cache may. not cperate to mcrease
Thornton's:, overali repiacement obhgaticns ‘within -the ‘Poudre - River basin,zor its
obhgatzons ‘to the South Platte below the conﬂuence with, the- Pgudre). . Thornton's
stipulation with the New Cache la Poudre !mgatmg Company is mcerpdrated herem and
_.attached hareto as L.xhlbit EE W _ T
33. 15 Th!s decree ss no less restr{ctwe than the vanous versions: of the proposed decree o
s the entry ‘of wmr.h ine, vanous eb;ectors sttpukated T -

Terms and Conditions. The water rights assocxated with Thomton‘s Northem Pro;ect shaﬂ be

' operated m accordance Wiﬁ'l the spemﬁc and generai terms and condxtions descnbed dn ﬁ‘sls-' -

57.

7 decree

Terms and Ccndltzorzs Reiatmq to Chanqe of Water Ri ghis {87CW33Q As changed herem the'
exerc1se of Thornton's propomonai interest in. the, water rights set forth on Exh,lbﬁs B.and C
hereto shali be in acccrdance with the foliowmg terms and c:dndltxons — s

57.1 Thornton_Receipt of Water. Thomton will receive for Mumczpel Uses under the change

of use decreed herein oniy its. pro.rata. share of non-CBT diversions. by the WSSC. . :

System subject to its payment of replacement cbhgatzons and the voiumetnc l:mitations"
set forth hergin. . e e : -

caem
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572 - Future Ooeratrons . order to protect other:

mumc:pai purposes , R _ AR

v 572 1 Conyersion af Shares.to Munici
-an annual. aﬂocatmn enor befere,Apni 1st ofieach'year, of shares to be convertad

. °.,not revert back to agncuftural uses except pursuant to operat[ons during Phase lil.

: -r»‘rransmountam Water Aﬁrrbutabfe to WSSL- Shares-. On a share-by-share basis,

transmouniain water atyibutable o any shares will not’ constitute a conversion of
that share to Municipal Uses. Thornton shares which remain’in agnculturai use but

- from - which - the transmountain’ component has “been . removed - (sometimes
" hereinafter "Non-TM" shares) will be delivered at the farm-headgate praportionately
fess than whole WSSC shares. The term’ "non-TM share” doss not create, signify,
represent, or reflect a: separate tlass of szock in WSSC, but is: smmply 3 term used

.+ for. ‘desctiptive -and: - accountmg ‘purposes i under . this. decree. Om:e the |

» ‘fransmountain. comiponent of & share has been removed; that share must remain
T - Non—TM share untﬁ conwerted to Mumc:pai Use -

xmbu GG or vi

Lo BT.232 “Wxthdrawai or reiease of wafer at such other pomt{s) ‘withih the WSSC

TET ystem as, may be agreed upon by Therntcn and: WSSC: provided notice

“of the: use of such other pamt{s) Is: gwen to-the ‘parties identified with an
?;.iasiensk 1 paragraph 3 mc!udmg fhe Dwrsmn Engmeer cr

i 1o~storage in WSSC storage facmf es

5724 Pavment of Rep?acement Gbquat;ons As mere spec:ﬁcaﬂy descnbed below,

Tharnton will make ‘the replacement” obiigatzons associated with the native water -

component of each of its -shares. Repiacement obilgatrons for such farms and
$hares: will be computed on a pér share-basis, Which'” vary. acccrdrng to the "Sector”

focation of the farme or lands’ 1rngated by the- shares For the purposes of

" determising reniacement obf:gatlons the WSSC System hasbeen divided into five
"Sectors;” the location of which : are-described in ExHibit M: In addition, 31.5 of the
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[llsey — Annual Aﬂccamon Thomtan will make -

f' «to Municipal Uses and those shares which will continue to be-used for agricuitural
. purposes. Once. shares have. been converted to Municipal Use such shares may

... Thorntory riay withdraw from the WSSC ‘System that portmn of any of its 283.254
WSSC shares atiributable to. transnmuntam water.. " The removal of the.

-+ shares’ _purc_hased By: Thor_nton werg ‘historically uséd‘ In _a_niﬁ.xmber-of locations in-

. Ii?
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the WSSC “System and these shares “have been mciuded m what has been

identified as Sector A.

- 57.24.1 The location “of each Thomton. farm, by secter is shown in Exhibit N. The

: _repiacemeat Gbi’ gatxons per share in eac:h sector ere shown in Exhtbit O

S

57.2.4.2 Sub;ect to the Court's retamed Junsdactwn provision be!ow the

'57’._.3_ : giacement Ob{lgatlons In order to prevent mjury to other waier users Thorntun wiil

- replacement obligations established herein will also constitute, as a
rebuitable presumption, Thornfon's replacement obiigations with respect

- to WSSC shares used in Sectors 3, 4 or ‘5 which may be acquired by
_ Thornton - and-transferred in the future. The replacement obiigations for -

such shares will be computed on a per staare basss m ihe -amounts set
for:h in Exhtbtt O o s

make. certem repiacements of weter

57 3-

37.3.2

‘ _egiecements 0 WSSC Pursaant ta paragraph 4 oﬁhe WSSC.L"i‘ﬁcmtan Coniract,
Thornton will replace historic: net. systemlosses incurred by, as well as historic

return flows that accrued to, the: reservoirs:of WSSC, the- Larimer County Canal,
Pierce Lateral, Coilins:Lateral and.Lone Tree laterai, and all other water suppiy
laterals of those canals and ditches (such resarvoirs, canalis, laterals and diiches

~ being coliectivety referred to as the WSSC System) attributable o the City's Share
. of native =nd transmountain: dwers:ons as more: *’uﬂy -described below in earagraphs

5732 and 57.3.3.1.

Replacement of Svstem Losses. System losses include ditch seepage. res

headgates. Sub]ect to the reiafned junsd:ct!on provision set forth in paragraphs
§6.1.1 and 66.1.2 beiow "“:omton will repiace to the WSSC System actual WSSC

net system losses, which. shall mciude 300 af. per year of CBT inflow, as
_ determined -by WSSC.:atiributable- 1o, all diversions, of native and imported water.

 with the exception. of fosses incurred in-conveyance of water through minor laterais
~ that serve cnly Thornton farms.- . Tharnton may meet this obilgation with water from -
“any. -combination. of the following sources: :[1] ‘& portion .of its pro rata share of

water attributable to the water rights- being changed herein, [2] water generated by
the exercise of other water rights approved or: confirmed . hergin in '86CW401 and

‘86CW403, or 3] water derived from Thornfon water rights described on Exhibit K
hereto, as,well as other-water nghts ecquwed bv |~hornton _ingofar as ail such rzghts S

" have then, been decreed for such uses.

s - 2

o 57_3.2_;1_{ Unshared Mmor Laterei Losses To the extent some minor laterals serve

only Tharnton farms, their use will be discontinued follewing Thornton's -
conversion to Mumc:;:a! Use of .all.shares. formerly; detivered through any. . . .

such lateral.. The 100 a.f..per year of native unsharad minor lateral joss
- shall be. replaced to the locations to which: that seepage historicaily

accrued. These. rep!ecement ebhgatlons are included in the amounts:

described in paragreph 57. 3 3, below. -
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- iy retum ﬁows accrued to the WSSC
nmer an;i ngd Canaf to the Greeiey No 2

57, 33, Repiacement of Retum Flows
© .. System, to WSSC farms, to th
'Canai o the Pcudre Rwer to ;

'System in an amount eq éi to 1. 98% o_f, ,-,usrtv'nton's pro rata- portion of
‘non-CBT dwe:szons through the river- headgates of the Lanmer County

fiversions. through the river

‘ounty &Ca'nai a;ﬁdlfJackson Ditch. Thomtans

'epiacement to WSSC of return. flows attr"butab e o 'héﬁ\)é water Wi I be'g‘i"ri
:._when Thomton begmst ;

lstonc retum ﬂows atiri Bfe to natwe water that accrued o the Larimer
‘and Weid Canal will be repiaced to the Larimer and Weld Canal in an
-average amount of 1,317 acre-fest per year’ At fill conversion of all

. 283.354 WSSC shares and 1.25. Jackson Dich :Company shares during

_ Phases:Iand 1l Thornton's obligation to: Lzt

gr. and Weld in any given

_sshares converted: to Munlmpai Use. . - Of: the 'totai- 1,317 acre-feet

"?repiacement obiigations an average of 690" acre-fest. per year will be
R replaced acccrdmg to @ varxabie schedule, and 627 acre-feet per year will
_be fep!aced accord;ng to a ﬁxed scheduie .- Variable replacement

DECREE ON REMAND
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. 57.3.33

iobhgaﬂens represent:ng h:stenc surface return “flows shall equal the-
-number, of delivery days_under the WSSC System muitiplied by the

acre-foot amount per délivery day per converted share in each of the
various return ﬂcw sectors as shown on Exhibit Q. Fixed repiecement '
obligations representmg gmund water return flows during ihe months of -

. May through September in the amount of 383 acre-feet per year shall be

based on a fixed twrce—monﬂ'ﬂy schedule per converted share as shown on
Exhibit O. sted repfacement obligations representing ground water return .
flows during the months’ of Qctaber through April in the amount of 244

_ ecre-feet shail be replaced to the.Larimer and Weid Canal as shown on
" Exhibit O, prior to Mey 31st at a time when the Larimer and Weld System

is diverting water to’ siorage Replacement obligations owed to the Larimer

""-_and Weld Canal in any half-month pericd dunng the “months of May
' ﬂ}rough September sheli be dmded and deiwered as equai}y as poss:ble

‘ System is d;verhng weter from the Peudre Rwer On the ﬁﬁeenth day and

last day of.each.month durzng the months of May through September, the
difference between “the” eccumwaren‘ obiiget:ens and. the accurmulated
repayments rvay vary by pius or minus 75 acre-feet, prowded that the total
annual repiacement obhgatson to the Larimer’ anc Weid Canal is. fuiﬁlied in

_every year.

Regiecement of Return FioWs to Gresley No. 2 Canal. Hisioric r'eturn'

" flows sttributable fo Thornton's shares that accrued to the Gresley No. 2. .
“" Canal during the irrigation’ season will be replaced 10 the Gresley No. 2
._‘Canai in the amount of 100" acra feet ger ‘year at fuil conversion of all-

283.354 WSSC shares and 1, 25 Joc shares during Phases | and |l basad -

'j“"j‘_:’_upon the stiputation eﬂeched hereto as Exhibit EE. Nonthly amounts {0
_be reeiaced per shere transferred to Mumcmai Use are set forth on Exhitit

‘ “ O- -

57334 o
e apributable to native ‘water which percolate into the ground water aguifer” - -

Regiecement of- Return Ffows to Ground Weter Aquifer. . Return flows

n Sectors 4 and 5'will be repleced to the groxmd wate' aquifer through the

- operation of 3 recharge program. “The 31.5 shares in Sector A shalt also ‘
__heve recharge obligations to be repeid in Sectors 4 and 5. Any and ail -
-provisions contained in this- ‘paragraph 57.3.3.4 shall be applicable to 4.687"

shares in Sector 2 if recharge is required as specified in paragraph

o 57.3.3-5.1.1. Dur:ng Phases i end il the recherge Drogram will be as.

foifows

| 57.3.34.1 Recherge Me’thods Thorritor’s recharge pmgram will replace water

- to'the ground Weter aquafer or otherwise ‘make water available through
- the following means: (1) delivery of water to recharge pits; (2) use of
m;ection weils; {3) dehvery of natwe or transmouniain’ water into

" ditches and Taterals durmg the non—zmgatxon season of &t other times
when the diich or iateral is not carrying other water supplies such that-
the" water percolates “into  the ground water aquifer; (4) forgoing
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o ‘:hmzted by the’ terms. and candmens of paragraph 577 and {5)
‘ '-:_; com’oxnaﬁons of the above—methods

Recharaé T‘mm ¥ Amount and- Lccatlon Al recharge required under
is decree shalt be performed in a manner so that return flows to the
*“underiymg aquifer and the stream system following the conversion of -
- Thomtor's: WSSC shares to Municipat Use in accordance with
“‘paragraph’ 57.2:4 wuii@para?lie! the historic return flows from the use of
~native water attnbutabie to thoSe shiares in location,, ime and amount.
_This car’ he accompﬂshed rowdmg the recharge accordmg to the

srdaez )

e' annual cbllgaﬁon for each subsectcr upon il
conversior of Thornton s shares, is shown on Exhibit Il The

o amount of the repiacement obligation- within each Subsector
e on an armuaf basis shall ze equal to the num{:!f-.\r of shares
Mumcrpai Use w:thm that S‘ubsector mu{tlphed by

=_,th{a baiance'of the actua! recharge obhgauon computed in
accordance w:th paragraph 57.3.3.4.21, shall be repaid prior
" %0 October 1 st of that yedr. - The amount of the repiacement
. abligation within each Subsector will be.repsid in accordance
‘ wsth any. of the scenanos spec:ﬁed :n Exhlbzt JJ and wx’mm the

. the Dwzsion Engmeer as se’c forth below using any cf the
metheds 1dentif ed i paragraph 57.3.3.4.1.
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57:3.34.2.3

. Recharge oblrgatmns for each of the 31.5 Sector A shares
converted to Mumc:pai Use shall be distributed among the -

recharge faciliies in Sectors 4 and 5 that are being used

Loduring & partrcuiar year, in proportion to the amount of
recharge attributable to other shares converted: to Municipal -
_ Use in Sectors 4 and 5 being made at each facility during that
parttcuiar year. In the event that no other shares in Sectors:

4or35 are converted to Municipal Use at the time any Sector

A shares. are converted to Municipal Use, then the recharge

obligations associated with. the Sector A shares shall be
distributed equally betwesn Subsectars 4-1, 4-2 and 5-1.-

| 5733431

5733432 .

| 57.33433

| §7.3.343 Recharge Plar Plan Accounting aﬁd Administration.

Contents cf Pian Tﬁorritoh :sr}aiib submit to the Division

Engineer a recharge plan, wmch spectﬁes. {1) the number of -
share§ converted to Municipal Use within each Subsector; (2) -
- map showmg the location of the farms whers the shares:
 were removed. fram irrigation; (3) a map showing the
proposed %ocatmns of the recharge pits, injecton weils,

"ditches and laterals, or weils shown in Exhibit L for which use
thereof will be fcregone to meet the replacement obligation;

@ the proposed amount of recharge credit which will be ~
repard at sach of the locations; (3) a proposed. scheduie for
deiwery cf water into. the recharge: facilities; (6) the sources:. . -
_ of water to oe used to provide the replacament ochg"nms S
.~ and (7) other mformat{on wiich may he requ:red by Lhe:,

Dmsron Engmeer

_ngzewgnd A.pprava_l_;- T_h-e recharge plan shall be submilted

“to the Division Enginieer on an annual basis prior to March 1

. uniess “the’ Division Engineer waives the annual submifial

requrrement and shall be sub;ect to the Division Engingers-. -

feview and aporcvai to ‘ensure conformance with the terms of
‘this_decres and: his_approval of any variations from the

‘ recharge plan - descnbed abave in paragraph 57.3.3.4.2 prior  ©
to the’ rmp!ementatxon of the annual recharge plan and-. -

dwersxdn of any water for Murnicipal Use aifributable to

Thorntons WSSC ‘shares_in Sectors 4, 5 and A, Such
. approvat by the Dmszcn Engmeer shall not be unreasonaoiy -

wrthheld

Venahons- The Drwsrcn Engineer sha-il be authorized to

approve proposed variations in the location and timing of . .
recharge, as’ specxﬁed in paragraph 57.3.2.4.2. at his.

discretion; in. order, for ex.:mpie to improve the efficiency of

the recharge plan, or to benefit vested and decreed water -
rights in certain geographic areas. of to avoid recharge in
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57.3.3.43.4

57.3.3.4_-3.-5-

- water. mode!'-:i
o retur flowsito tributaries inthe- upcoming year resuitmg from

Gréeiey wééther station’ér'from any’ other station approved by
“the Divisior rEngmeer T he. average water surface area. wiil

- Eng:neer

-areas. where no-benefit ito: vested and decreed water rights
wouid «occyr. ' Ifihe. recharge plan submitted by Thornton -
€ : anatons ‘inthe location and timing of the.
-replacements’ as- set-forth in. the terms and conditions of
- paragraph. 57 3.3.4; “thien’ Thornton' shail submit additionai -
~ information for review by the Division Engineer to support. any
proposed variations. Addmonai information . shall- include
-~ historic: ground water levels in ‘Sectors- 4 and 5 prior to
removat of any farms fr m lrngatxon ground water levels in
- Seclors 4 ‘and 5 in the' previous. year, results of digitai ground
showing estimated ground water levels and -

. the-.prior - and - projected : pumping “and. from prior recharge
».operations  under the: Thofnton recharge pian, maps showing
- the lgeation of the proposed feoharge facilities and location

oof aH Jrngattdn' weﬂs wsthm the: segtor, and maps showing the

'Iocanon of a’ny vested and ‘decreed surface water rights in the.
e mc.mty of: the Thomon farms: which might be affected by or-
'rec‘ewe the ‘beneﬁt of ground water return ﬂows '

Measure"nent The amount of water recharged to the aquifer

aach ‘site or famh{y :subtracting the amount of water which

suﬁtracfmgihe amoint ‘oftwater that wasiost 10 evapaoration
from:; that _snte 'or fac:hty Recharge s:tes used in this pian '

: for eacb month the ength o time
id: evaporat;on data obtaimed from the -

! B caicuiated in & ‘manneér acceptable {0 the-. Division
Thornton shatl-.f‘ not recewe recharge credit for

in ‘fCBT' WSSC of JDC «:water rrghts

Admmtstratlon Thls rec:harge pian shai;! be admmls’tered by
the Division Engineer, and the data prescribed below shall be
fum1shed-_to his: representaﬁves asreasonably required by the

Eiw;sxon"Engmeer Sifeh data” will be measured andior:
-fecorded on & daxiy basns Hhd shall include deliveries to the

DECREE ON REMAND
SIECVV_-SQ 1,402.403: 87(CW332
' ' Page 50

~ atesch of the: rechatge.sites’ set forth inthe récharge plan will- -
- be dstermined by’ measunng ‘the amount of water released fo ¢

flowed :out of o was. discharged from that:site or facility, and . S



m recharge faciiities. the.amount of feregone pumping for each
. ».well used 'in the recharge plan, the metered amount of
pumping from each well if the well is actually pumped into a
recharge pit, flows. in.and out of each recharge site, and all
other data o be used m the caicuiatlons requued by this
,decree

857.3.34.4 Water Level Momtonng Although Thornton is not required to maintain

. orguarantee the preservation of a particular water leve! throughout the

- -aquifer, in order to provide data to the Division Engineer i in evaluating

- apnual recharge plans, Thomton shall monitor the water level in'wells -

-in Sectors 4 and 5. Thomton shall monitor one well. per quarter-

~ section in which Thomton owns a well, as identified . on Exhibit L.

e Mgnitoring _ shalt- be conducted. once per year during the period -

“U. T . February.15 to April 30, prior. to the beginning of the irrigation season.

o - Such monitoring shall be performed for a minimum of five years prior

. .. to the conversion of any Thomton. shares in Sectors 4 or 5; and for 2

- minimum of five years following the conversion of all Thornton shares ™~~~
in.Sectors 4 and 5. Annual summaries of the water level momtonng :

shail be pro\nded to the Dmsmn Engmeer

- 57 3.345. Quaiﬂv of Water Recharaed Except when Thomtcm is nat operating -
.. the Dich Exchange and the water used hy Thornton for groundwater
.. fecharge consists solely of: 1] water from the Larimer County Canal
e ol derived from WSSC or JDC decrees as they have been exercised: prior:
4. to-entry of this decree; 2} water diveried from the Poudre River af or
. - » above the Jackson Ditch headgate, or 3] water attributable to pumping
or forgone pumping from the weils identified in Exhibit L. the quality of
-the water recharged: shall be governed by the remaining provisions of
this paragraph. Except in the circumstances descrived zbove. the
quality of the water used by Thornton for recharge shall be adequate
to. prevent. material injury -fo-ground water users. int addition, such .
. recharge water shall be, of sufficient: quality to mest the requirements ™ - .-
for which the-ground water-of down-gradient senfor agpropriators has .~
normally beeniused. TheDivision Engineer or any other state agency
~which.he may desagnate shall have the duty t6 enforce this provision, -
subject to this Court’s retained jurisdiction. in the event this authority
is no longer vested in the Division Engineer, the Court, under its ‘
‘ rétained jurisdiction, shall designate such other. égency or agencies as
- may be appropriate. The Division Enginesr shall require reascnable
monitoring. and reports- at reasonabiy frequent intervais of the quality
of the water used by Thornton for recharge purposes.. Reports of said
monitoring submitted to the. Dms;cn Engmeer shei] at zll times be
-,available for public :nspectton

| 5733486 'Reoiacement to Poudre. and South Platte Rivers in Lieu of Recharde.
o During periods when- ground- water levels are sufficient to allow
wathdrawa{s by ail users egatly ent:tied to make whhdrawais of ground -
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water {except gmund wazer decreed io be nentriputary), as shown by

i water-ievel momtormg data‘or other ewdence Thofriton submits to the

. Divisiont Engineer,; native retiirn:fiows Wiieh historicaily accrued to the
ground water aquiter will be feplaced to the Poudre and South Platte

", Rivers, provided rthat:. 1] no.‘material injury to ‘other vested and.

© “sgnsuring tHat the D lsm"

B decreed water rights - wiilicccur, 2] such replacement to the Poudre
and South Platie Rivers intlietr of recharge is specificaily approved by
- - the Division Engmenr and 3]-nética is provided to.those objectors
identified - with. an- astensk T in paragraph 3, as well as any octher
= person or- entxfy {whb gives written notice to-the Division Engineer that:
- they desirgto’ be so. not{ﬁed (Sur:h objectors will. be regponsible for. -
Engineer has on file the current address {o
mafled.y The quantitative measure of
riversion” of each share is as shown in

. which such-notic
" “those ebisgatmns pan
;EXhlbit O -

the Poudre Rn;er an '
"tnbutanes of’ the South
Eaton Draw Iuck Sinugh-‘

er :N_atxve f_e_turn ﬂo.ws whx_cfh accr_u_ed to
_Cn'aek and other mmor tnhutanes not -

reek are as.

ree Creak and @w!

'oxeider Creek Average annuai native return flows to Boxelder
Creek (mcludmg both ‘nafive’ surfacs: runoff and native grourd warer
- return fiows) for all 283.354 WSSC shares were 184 acre-fest per’

ieyedr, ‘as: shown on Exhibit D, Repiacement amounts on a monthly

- andugmeritation

 ‘basis per share: transferred in the respecuve seckors are saf forth in
Exh:bﬂ Q:* Thesé reftirm flows-will te replaced to. Boxelder Creek via:
tation ‘from tie. Larimer’ County. Canal at times
- when there.is a -va "erfwater Senior to December 31, 1987, on-
‘Boxelder" Craek. At times: when there is’ not a valld ¢all for water, -
enior to° Decembier 31, 1987; on- Boxeldér Creek; the return flow
bhganons shiall be dehuered to-the™ Poudre River at or above the
eadgate of the caii:ngw' Er right wmch is located downstream. of the
' tt'lfBoxe!der Creek at a tocation t6 be approved by the .
|gat=‘cns shai} be reqmred when
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be accumulated and paid to the appropnate Jlocation accordmg toa:
. schedule: {0 be approved by the Division Engineer.

5’7,.3.3.5.1_.1 Boxeider Creek Graund Water ‘Monitoring Program.

| §7.3.3.5.2

Thornton- shaii monitor- the water leve! in the Boxelder Creek .

- aglluvium at three locations, one of which shall be in the

- northwest quarter of each of the Thornton farm numbers 52,
63 and 83, located in Sections 22 and 27, T8 N, RG38 W, 6th
P.M. Manitoring .shail be-conducted once per year during the
pericd February 15 o April 30, prior to the beginning of the
irrigation: season for a minimum of five (5) years prior to the
conversion: of any- shares- assecigted with Thornton farm
numbers 52, 63 and 83, and for a minimurmn of five (5) years
following conversion of alt shares associated with these farms:

_ If the water level in the Boxelder Creek aquifer at these
mionitoring ‘wells declines by an average of more thamiwe (2) -
feet (not including any decrease in water lsve! afiributable 1o

© the removal of fransmountain: -andfor CBT water), foliowing the -
dxjy-up of. any or 3l of these Thorton: farms, recharging of
historic return flows associated with these farms fo the aquifer
in-accordance with paragraph 57.3:3.4 hereof will be required.
There are a total- of 4.667 shares. associated with-farms 52,

.63 and 83 the ground water- return flow - replacement
obhgatmns from whlch shall e included in the recharge plan.

it recharge JS necessary . inder -the prowsmnsck-of« this. o

paragraph. lf techarging is requzred\ the: r
obligations are as identified on Exhibit O. ligu of
monitoring, - Thornton. may, at its ontxon include these farms
in.the recherge plan. .

The Slough Average annua} native érounﬂ water return flows to The

.. Slough for all 283.354- WSSC -shares.were 174 acre-feet per year.

There was no surface return ﬂow to The Slough. These return flows . °
- will be replaced to The Slough vig an augmentaﬁcn station from the

Larimer. County Canai System at times when there is a valid cafl for
water on The Siough " ‘Repiacement amounts on a menthly basis per
share transferred in the respective sectors are set forth in Exhibit O.

- At times. when there is. not a valid call for water senior to December
131, 1887, on The. Slcmgh the return flow obhgatzons shall be deiiversd

B "o the. Poudre River at cr above the headgate of the calling water right

which must be Iccated at or. below the headcxate of the Jones Difch,

.. '_ ata location to be apprcved by the Dmsmn Engineer. . If there is not

a valid call for water, senior. fo0. December 31, 1687, on The Slough ar
the . Poudre. River at or.below the headgate of the Jones Diich,

'replacement shali be made to the South Plafte River at the confluence
‘with the Poudre River. Na replacement cbiaga’aons shall be reguired,

when there isno vahd call for water, senjor to December 31, 1987, on-
The Slough, on the Poudre River at or below the headgale of the
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Jones Diteh, or the: Scuth Platte River. ~Replacement obiigations

. during.the non- 1mgation season, or at other tirmes when the Larsmer
-+ County - Canal“is not carrying water ‘past The Slough, may. be
¢ - accumulated -and paid:to: the appnate location” according to a
. schedule: to be a:ppmved by the' Dw:s:on Engmenr :

-57.3.3:5:3. Lone Tree and: Owi Creeks* Historacaﬂy, no surface return flow
o4 acerued o Owl Creek.: Ground Water return‘fiow obligations to Lone

- Tree and Owl Creeks are satisfiediby the feffris of the. ground water

g }_.recharge program- set forth: in- paragraph ‘57:3.3.4. Average annual
ixnative surface retumn. flows to Lone Tree Cfeek for all 283.384 WSSC-

- :shares. ‘were. ‘61 avre-feet:"per’ year ‘as -shown on Exhibit D.
... . Reptacement a:mnunts omra ‘monthiy Dasis per share transferred in the
respecnve sectors ‘are’ set forth: in:Exhibit O These native. surface
réturn - flows. will be: replat:ed 10 eitfler Loné Tree or Owl Creek via
"ugmentat:on ‘stations- from the' Lariffier County Canal at times. when
ere-is-a vahd _ea-islaefor’water;- -s'enibr to. December 31, 1*9‘87', on Lone -+
Tree Creek .:oi,henmse thexetum’“ﬂow obhgattens shail be deiavered o

,fbi' water senior 1o aecemer 3#,-=,-198? an Lone Tree Graek or the
outh P}aite Rwer Repiacement obiiganons ‘during the ncnqmgat:on :

3503 scheduie'to be approved by

__Except ‘as’ othermse prowded in paragraphs 5: 3 3 1 througﬁ 07 3.3 5
w17 above, . Thornton w:H repiace to the Pdudre River. basin and South Platte
:Rivier-basin histeric' return- flows. attnbutabie to native water diversions.

The quantitative measure:of thosa: oiaiagations -for 2ach share converted

to Mumc:pai Use is as. shown n Eximbit C. prcvaded that. no- reptacement

. cbligations:.shail berefuired at ‘es thereis no. Valid call for water,

senior o Decem‘ber ' Srage dnnual dbligation upon fuil

-+ ‘conversion. of Thornton's shares:to: Mumclpal Useexclissive of obligations

in garagraphs 57.3.3.5uwhich ‘aré not pald to tributaries;“is'285 af. to the

" ‘Poudre: River and 43353 £ to ‘the Sotth: Flattn Rwer as summanzed in
Exhibit D, hereto. _

©. 57.3.37. 5 Mcdﬁcahcn of WSSC. Operatrons . Shime of the: retum flow obhgatlorrs on

BT XHibit . ' a-'f,e.,per' converted. share per day of
deiwery in the WSSC System " These dbfigations 'were calculated based
on an histarical-average 'of 76.28. delwery -days peryear at a rate of 0.577
c:f.8.=per share.” 1 the ‘event that WSSC operations change such that
S o defiveries to shares, (mc!udmg ihe ngtive ‘and franstountain components
RIS of the shares) no: Ionger average 7628 def:very days per year, or delivery

REEA o X iy
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57.3.3.8

of 0.677 c.fs. per share, the amount of those obiligations per share may
-be. adjusted- accordingly with the approval of the Division Engineer,

provided: that on.a thirty-six year rofling average basis, the total volurme
and. timing:-of Tharnton's native reptacement: abligation does not. change

Delivery of Rep@cement Obiigations. Repfacement"obﬁgaﬁoné are set
forth in Exhibit- ©. A page is provided: for each Sector, numbered 1

N through 5 and-A. Those Sectors are defined in Exhibit M. The sector
location associated with each of Thornton's farms is provided in Exhibit N,
. Sector’ A contains the -31.5 Thomton shares not assigned a specific -

location. In addition to the reéplacement- obligations corresponding to

- shares -in. specific Sectors, page 1. of Exhibit O shows replacement.

obfigations associated with 2il shares regardless of their location. These

-.obligations for "All Sectors” are in addition to. the dbﬁgati-ons set forth for -
' each: Sector. - The replacement obligations shown 'on Exhibit O are

expressed. in two different-ways: 1].in terms of acre feet per month per

- - share, which remain the same each year, and-2] in terms of acre feet-per

" share per-day of delivery of water within.the WSSC System. The daily

- repiacement obligations shall be-tomputed *1o° be the sum of: 1] the
- monthly. obligations .expressed as acre fest per month divided by the =
_ number of days in the month, and 2] the, daily obfigation, if.any, expressed .
~as acre feet, per-day of delivery of water within: the WSSC System. The

- resuiting daily cbfigation: per-converted share shall be muitipiied by the
number of converted shares o determine the iotal daily repiacﬂmem e
. obligation.: Unless otherwise specified in the specific decretal langtiage for
. the. various replacement locations, on the 15th day and last day;of each, .
month, the difference between the accumuiated obligations and the

accumulated repayments at-each location may vary by plus or minus 25% -
of the accumulated obilgatlon provided that the-total annual replacement

obiigation -is fulfiled -in every’ year. .- The Division Engineer snall be

authorized to approve, at his drscretron, variations in the tsmmg of

rnplacefnents as set fcrth herein. Fap : : -

57 34 St;ou!ated Repiacement Obiiqaﬁons Thornten has entered into stzpuiai:ons with

certain objectors indicated ‘below, relating ‘o its replacement, obligations. The
Court approves these stipulations, which shail be binding as between the parties
thereto but if in conflict with any other specific provision oft this decree, or statutory -
law, the spec:ﬁc provision of this decree, or thes statutory law shaill control, as
appmprsate '

T 57.34.1.

Central Colorade Water - Conservancy District_and its' Ground Wat&r -

~,_Manaqement Subdistrict. CCWCD consented 1o .the entry of a decree
" herein provided-that it includes certain terms and limitations' contained in B
the. stipulation dated July 18,.1891. . Thornton's stipulation with Central was .

amended on February 10, 1994 Said stipulations provide for replacemeant
of return flows and use of subsiitute supplies within the Poudre basin.
Central shall provide nofice to,-and.-obtain- approval from the Division

4' 'Engmeer for use of its water for augmentation and exchange with
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Thomton. The appropriate language: from the sﬁpuiandn is included in this

--decree. The, amended stapuiaﬁorr S mcorporated Herein by reference and
' 'vaﬁached hereto as E:'xhib:t* DD »

S C:ty of Greelev Gree%ey conseﬂted ib the entry of a decre= herein
~ . .provided that it includes the terms of the stipulation dated July 15, 1991

which is hereby-incorporated by referénce.  Said stipulation was entered

-for the purpose of mitigating: adverse effects “upoir Greeley’s discharge
.. paramieters: ‘and requires. Thornton to release to the Poudre River, or

forego the diversion of water from the Poudre River, at a rate of up to 2.8

7 ¢fis, when, during the ‘months of September: ‘through Aprif; the thirty day
" moving average flow in e Psudre River drops-betow. a specified flow rate.

‘Thorntan's stipulation with Greeley is mcnrporated herem by reference and .

& artached hereto as Exmbit V e

' 3Western Sugar Com_ any. W&etern Sugar ccnsented to the entry of a

5o decres’ herein provided: Ahat it includes«the terms of the stipulation dated

":;v-'famended stipulation prowdes that, as Thomtnn begms to. convert shares-
1o Municipal Use, it will: dglso begm to repay historic. retumn flows to the

57.3.45%

-“Larimer-'& ‘Weld Resénvoir Cofmpal _
= mcorporated herem and attached heretoas Exhzbﬁt

"Exhibit’ K811, ‘provided: ithat,
e -Mumczg‘ai Use, it will also begm to repay storic retun
Ditch intan amount of up to 300 acre: fast-par yearat full- conversien of

July 25,. 1881, Said st:pulanon was entered-for the purpose of mitigating -~

adverse effects upon Westem Sugar's, discharge parameters  and requires

Thémton: to release to the: Foudre River, or forge the diversion -of watar -
o fromithe F’oudre River, &ta rate ofupto 28efs. when ‘during the months.

< Of September thrcugh April; the: tmrty day - moving ‘average flow in the .

” Polidre River drops belowa spec:ﬁed flow rate. Thornton's stipufation with.
_ _WeStern Sugar is.incorporated: herem by afezerence anc: ettached heretn =T S

stipulation with Larirer & W&zd was amended. on .lanuary 31, 1984. The

Lafimer & Weid Caral. “Thornton's onganons to Larimer & Weld will
average 1,317 acre feet per year at full conversion of Thorntor's ‘'shares.
Thornton's ‘amended st{puiatlon with:sar zer & Weld !mgatmn Campany,

Oquw 1rr|qetmq & Land Comeanv =:-Ogﬁvy stiplilated - to the* prcposed
decree circulated on September 12, 1991, and identif ed as Applicant's
. ‘as ‘Thorntdn, beging tufiwconyeﬁ shares”to

Thornton's shares. Thomtons stapuiatton with Qgitvy Irrigating & Land

»‘-Company :s lncorpcrated herem by reference and attachea -hereto. as:
o Exhlblt Z : . :
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57.6.

57348  New Cache la Poudre irrigating Company. The New Cache la Poudre
' lrrigating Company (New Cache) withdrew its statement of opposition. by
a stiputation dated March 23, 1982, which stipulation provided that, as
Thormton ‘begins o converf-shares to Municipal Use, it will aise begin to.
repay historic native return flows to the Greeley No. 2 Canal in an amount
which wiil reach.100 acre feet per year at full conversion of Thomtor's
shares.  Thomton's stipulation with the: New Cache la Poudre Imrigating
Company is :ncorporated herem and attached hereto as Exhibit EE.

57. 3 5 Sources and Methods for Meetmg Reniacement Obligations. Thornton will meet
- the foregamg obiaganons by any combmat:on of the foﬂowmg -

57.3.5.1 Re%eases from storage. Makmg -release_s from storage facilities to mest.
. Thorntor's cbligations under this decres. - Water released from storage 1o
mest return flow obligations  must be decreed for augmentation or
replacement purposes priorto utmzmg the water for such purposes ic the -

extent requlred by law - AR ‘

57.3.5.2 Exerczse and Use of; Other Water And Water Rights. Utmzmg other
...~ - sources of water derived from Thornton. water rights described on Exhibit
.+ K-hereto, to the extent such water is then appropriately decreed, as well

- &s other water rights acquired by Thomton msofar as they have then baen.

_decreed for such uses. o v v . R

- 57.3.53  Reusable Water and -Lawn Irrigation Return Elows, Utilizing relis
. ..., municipal effiluent, reusable lawn imigation return flows, or othe:
~ legally available to Thornton 10 meet its return flow cbiigations -

57.3.54 Recharge_of Ground Water Aauifer. Thornton. will operate g recharge
- . pregram which will repiace water to the ground water aquifer in Sectors 4

and-5, {and in Sector 2, to the extent required under Paragraph 57 3.34)
- as u‘zese sectors are defined in Exhibit M : '

. -Modlﬁcatfon of WSSC Svstem Pursuant ’m paragraph 4 of. the WSSC/Thornfon
Contract, at-its own costand with the consent of WSSC, Thornton will make such
physical changes to company faciliies as necessary to ensure that historic water
deliveries to other sharehoiders are not altered in time or quantity, iheir expenses not
increased. nor their other 'r-ights.as WSSC shareholders adverseiy affected.

Retirement of. Shares from lrnqatmn- When shares hxstonca%}y used fcr irrigation of a
- farm are converted to Mumc:pal Uses, native water attributable these shares will not
-be used for- agricuitural. ;rr;gatton under the WSSC System .

.Drwm of Thernfon. Farms ln order to prevent expans;on of use of non-Thornton
WSSC aor JOC shares which may be moved to Thomnton farms following the remaoval of -
Thorntor's shares from irrigation, once Thomton farms have been removed from

“irrigation such lands can only be re-irrigated after compliance with the terms of this |

paragraph 57.8. For the purposes of this provision, a "Thornicn farm" shail mean any .
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farm in L.arrmer Or Weid County owned by the Cﬂy of Thomton as of December 31,
1987 : RS . : ‘ !

,5:_7.,&1 Resinctlcm _owaecord- At the tlme of saie o any Thomtun farm Thomton shall

" include ‘a provision.in the docurrient: conveying fitle to- that-farm- making transfers

. of -non-Thormton” WSSC or JDC shares io-that “Thornton - farm . subject to the

estriction set'out betow. This restriction on the transfer of non-Thornton WSSC or

- adDC shares to farms owned by Thornton as of December 31, 1987 for use thereon

.. shall be discontinued-at such time as Thomton is operating its exchange on

* substantiaily. alf WSSC shares as: ccntemmated +n Phase 1 ‘pursuant to paragrapn
57 6 6 :

5762 : L_nggt:on of Thomton Farms thh "Non«aM" Thomian Sharea I order .to avoid

. potential injury: from” expanded use of thé native- pcrtson of Thornton's WSSC
shares, at such time as. Thornton removes the transmountam ‘portion of the WSSC
-, ‘shares from a farm, Thotnton will be required: to reduce the irrigatsd. acreage on
* Cthat farm by 25 acres. perNon-TM share on farms withotl ‘supplemental’ ground: .
:;_'water supplies, for by 15 acres. ‘per. Non-TM: share ‘on farms. with. supplemental

: ground water supplies. . Aiternanvely Tharaton. may. consahdate its Non—TM sharss
onto farms within, thé. same sector jprovided an appropriate ‘number: of acres are’

_ dried up w:thm that sector. If all "Non-TM" shares are moved off of a2 farm due to
- consohdatron .of shares,: “sachy, Jarmimust, bé dried: up- compietely, except as: -
: ‘-otherwxse prowded by thrs paragraph 57 6 or paragraph 57 72

: of 3'01::11;07:1‘ atms BY. Nan-Thom*on WSSC Shares Subsequent fo
C‘cnverszm Hof? Th*omfon s Shares-and Prior to-Phase-Hil7: WSSCor. JDC shares not. .
owned by Thornton: may be moved from:a non-Thorntonfarm:to-a Thornfon farm -
- from which Thornton’s WSSC or JOC shares have beenremoved: anty. ifsuch move
G wﬂ! not’ resuit ing reductior in'native water return-ficws from the moved- shares or.
'a reduction: innative. water: return flows=irom other native water ngnts on the -
lncn-'i‘homton -farm; or iotherwise - result i “a 'feduction in-:the: amount of water
vaifable 1o cther users iawfui!y entitled 10 its use.. The party Seeking 10 -move the

c WSS orfJIC sharés shall-be. réquired 1o obtam the approvaf m the Divisicn
A Engmeer na: shail be eqmreu 'to pmve eamer C

ST T (A) Tt 'the number of am'es remcved from ng dehat wuthmatwe water on the
toLow farm. from® Whlch thit, water. is: removed: equals. the® number of acres fo be
“iirrigated: with nativie watar by thé. WSSC or JDC shares on the Thornton farm
- and-that. there WiiI ‘be no expanded use cf other natwe wasers an euher farm,

Df . !.;4_.-. . . s 0

(B). . That the circumstarices of the proposed: change aré such that the
. transter may be accomplfshed without injury- 16 other .water rights through
rexpanded use of ihe nativé: water: component of ‘WSSC or JDC shares,
©incieased native water consump’non reduced nat:ve return ﬂcws ‘or any other
-matena]ly m}unous eﬁects e
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57.6.3.1

57.6.3.2.

57633
o . Foliowing the Division Engineer’s approvai of the transfer- of WSSCor JDC

- of ithose shares on: the. Thomton farm; . @ testriction; on irrigatic

--ony the non-Thornton farm and made to. appear in the chiain: of title for that
" non-Thornton farm. The extent to which Thornion's return flow obligations
- should be modified due to the transfer of shares 0 a Thornton. farm shall

~Division Encineer Approval. The Division Engineer ‘shall seek Land

consider input from area water users, concerning the potential for injury
caused by the subsequent irrigation of Thornton farms using non-Thornton

- WSSC or JDC.shares. The water users from whom the Division Enginger

seéeks such input shall include, but not be limited: to: - Thornton, those

objectors identified with an. asterisk [*] in paragraph 3, and any other -
person or entity who gives written notice to the Division Engineer that he
or it desires to be involved in the consuitation. (Such objectors will be

responsible for ensuring that the Division Enginesr has an ﬁie the current
address to which such mnce should be mailed.) -

Water Court Review of Division Engineer Determmation, In the event of

'd15agreement between the Division Engineer, the applicant for the transfer,.

Thornton, andfor other parties invoived in the consuitation with the Divisian
- Engineer concerning the question of injury, the Counrt retains jurisdiction to

- resoive the dispute and to determine whether the proposed. action will

.- resuft in material injury-which requires the denial of the proposal or the

- irmposition of conditions. to avoid such injury. - Thornton's approval, which

shall.not be unreascnabiy w1thheid shail -be reqmred pnor te apprevai of -

any Tequested transfer to a Thomten farm

R

Drv-UD R-estnchon on Non-‘i‘hornton Farm Foiiowmc: Share Trans;er

shares from 2 non-“hormcn farm to a Thornton farm, and prior {0 ihe use;

comparable ta the restnctron ptaced on the Thomton farm. must be placed;

be determined. by the Division Engineer. Identical requirements regarding

dry-up provisions and review and-approval by the Division Engineer must’
" ..be ‘met. at any time the natwe porticn of WSEC or; JDC shares are-
iransferred from a farm, the tiffe to which is unencumbered by, these dry-up =

provisions, to a farm, the title to which-is.so encumbered. - The foregoing

notwithstanding, however, with regard {0 any provision: hersin. respeciing -
- encumbering: title to- Jand’ with dry-up provisions. Thornten shall have. no.

obligation to ensure comphance by any party in-any transaction’ except
those transactions in which Thornton is selling WSSC-or.JDC shares being

-changed in this decree, and/or seﬂmg land -on. which such shares .

historically have beesn used

. 57.64 Subseguent irriqation: ef Thorntgn_Farms by Other Than“WSSC or JDC Shares-
_in addition to the wells descr:bed in Exhibit L-and discussed below, surface waier
rights other than those represented by. shares of \WSSC or JOC may be used for

“rrigation on-the Thornton farms from . which. WSSC or JDC shares have been
ramoved it approved by a decree of the water court: a decreed plan for
augmentation, or a substitute ‘supply pian approved by the state enginesr. In
addition to other lawful uses, CBT water may be used as 3 suppiemental supply to
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s :

any new scurce of supply obtained. for use on any Thornton farms with approval of
the Board of Directors of the Northiern Colorado Water Conservancy District. A new

-+ source of supply could inciude non - WSSC ¢r nan JDC water rights approved: for
‘use as set forth in this paragraph as well as native ¢rtransmountain WSSC or Joc
waters mcved to a Thornton farm pursuant Io paragraph 57 8.3.

Lands moved from- lrngatzcn pursuant to paragfaph 57.6
ay contmue to' be. supphed with*water for- irrigation of residential lawns, gardens,
nd landscaping if the water:used is provided by a municipaiity, water district or
bther retas! dlstﬂbutor of water other than WSSC or JDC

S 576 ' Other Water Ri' hts Nnthmg in this decree shatl be: construed 1o proh;blt the flawful
T igation of any Thortiton ‘farins ‘or ‘other lands under the WSSC or JDC Systems
y water . reprgsented by shares of. stock i mutual mtch or resewmr companies

5767 Re—wﬁqﬁatmn of fhomton Farms by WSSC or JDC Shares in. Phase . The return

L Northerr Projeét shall ba subjéct to'the: approvai of the Division Engineer or Water
Ccurt 40 prevent ‘material’ m;ury to' otier vested ‘water rights.  Prior to Thomton's
g-conversion” of ‘Sharés to- agncuiturai use, Thornton “must obtain the Division
“Engineer’s approva for the usé-of water’ atfributabie to. WSSC or JOC shares on -
eath farm on which' “the' stares. will be used. " The ‘proposéd use shall be reviewed ©

ursuEnt to the" nfDCed-JfES set ‘fcrth m paragranns 57 6 3 ‘I and 57, 6 32,

shares: shail 'termtnate lf Tharnton ciarms the
nght toredsea any portmn of theretirm: fiows from ‘such’ re—wnganon Thormton will
be required - fo. obtain’ apnrovai ‘of ‘the' amotrt- of such'credit from the Dw;swn
__-Engmeer or the Water -Court: Thernton ' may request the Division Sngineer's
“approval of a general’ plan’of disposition. of its’ shares prior to Thornton's sale of its
. shares andfor the ¢ommencement of construction’ of facilitiés needed for Phase Il
bperattons “but appmvai ‘of such generai pian. shail not: relieva Thornien of the:
< .obiwgatscn 10" obtain spec:ﬁc Dwrswn n:ngmear qppmval rcr Lse of WSSC or JDC
shares on each farm T 5

L;mltatlcm on Weﬂ Pumpmq “The,foﬂcwmg termsand cond‘ trons hmmng pumpage and
“area ifrigated with well water are: ‘imposed- to- prevent an-énfarged use of the 155
irrigation we!ls on the farms from which Thornton is transferrmg ‘water,

- 57.7.1 " Pumpage’ fimitation: Future pummng by the weﬂs on a- Thornton farm unit. after
S8 the removal of @il or §portion of the transaiountain water attributable to the WSSC
_ _'--?-'shares on “that Thomton farmunif pursuant fo.paragraph’ 57.2.2, or after the
w7 conversion of One’drmore of Thornton's WSSC: shares ffom that farm unit to
 Municipal Use, will befimited to the Historical pumping ‘voltrme on a 10 year moving
average basis. The. amount. of hlstoncai pumpmg by Thornton we![s will be
dei’ermmed m thefoﬂcwmg way W
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57.7.1.1-

57.7.1.2

57.7.4.3

57.7.1.4

57.7.15

Historical Pumpmu Esnma!es Thcmtcn has made estimates of the range |

~of historicai pumping as shown gn Exh:bit L hereto Thts estimate is

referred to as-the "Ixmctmg range." S

: Future Pumpmq Measurements W’thln one year fo!iowmg entry of the

ﬁnai decree in these consolidated cases,: Thomton will instal flow: meters
or other measuring devices acceptable to the State Engmeer on every
operational. Thomton owned well. Records of volumes pumped per year
will be collected by Thomion and provided fo the Division Enginesr until
the ime that the WSSC shares are removed from agricuftural use. The
average annual amount of metered, pumping from each well duririg’ the
period following the entry of the decree through the time when the ditch:

~ shares are removed from the farm will provide. a second estimate of

historical pumpage by the wells associated with each farm. This estimate

is referred to as the metered estxmat

Wel! Pummnc After” Drv-Uo At “the. t;me that transmcuntam water

: 'attnbutabie to @ WSSC share or shares is removed: from: a-farm pursuant

o paragraph 57 2.2, or z ditch: share or shares are removed from 3 farm,
the metered" esnmetes for the wells:supplying that farm wiil be compared’

to the kmntmg range. The pumpage from the well or wells on that farm will: -
. - thereafter be iimited {o.the metered estimate unless it is higher or lower
_than the limiting range and in that event the upper or-lgwer: bound. of the
Jimitting range, as. appropﬁate will pe the maximum- allowable pumpage. . .-
. The hm:tat:on on future pumpage described: herein shall be applied: o ;

10 year moving average basis. Thornton: shall. provide to the Divisiont

" ‘Engineer on an annual-basis an estimate of the ‘acreage irrigated by the " -
- wells, the location of such irrigated acreage (by PAY section}, records of

meter raadmgs -volumes pumped per.year and 10 vear. moving averages
of volumes pumped. Furiher, svery five years Thornton shall provide to
the Division Engineer a copy. of current aerial photography (by Agricuitural
Stabilization & Conservaiion Servics or other photography availatle to the.
pubiic}. of each farm irrigated. with the wells. In no event, however, shall
a well pump in excess of its decreed or permittad: voiume or rate nor shall
it divert a volume or at'a rate to exceed the amounts provided by its
augmentation.-ptan in. piace at the time of this stipulation, unless. additional.
augmentation sources are apphed for.in the Woater Ccurt and decreed for -
use by the wells.. : : . . -

Farmg With Muitiple Wells. Since many of the farms have mare than one
weli; the volumetric limits shail apply on'a per-fgm basis 1o the one or

more wells associated with the farm as shown on Exhibit L, but the decrae,
. permit and augmentation ilmltat{ons of the prececnng paragraph stall apply
- on a well by well basnsd - , :

”Tributarv Wells Wlthout AuqmentatiorL Six of the weils :dentmed cn

Exhibit L were decreed tfo be nontributary weiis in the 1853 “Coffin"
adjudication and have nct been mcluded in any plan for augmentation
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 “approved by the State: Engmeers Office. Neither Thormton, its” lessees,

W mier s sucgessors i interest-shall e allowed o pump: from these six wells
.‘after the date of this: decreﬂ unless the well sought to be pumped has
been mciuded or Thomton has. made apphcatlan for that wei] to be
mciuded m an approved augmantaﬂ:on plan' : ‘

57 7 2 Area Limltatlon The amount of iand wi'nch shall be aﬂowed tobe =rngated on each_
farm unit; as described on Exhibit L, using well water produced by wells on +hat
farm shail be hmited to a spemﬁmacreage »::omputed as foilcws

‘--"Acreaae !rnqated n ‘the Fufure N thh Ground Water The average annua!
. historical farm watér: suppiy’to the Thcmton f‘arms which were irrigated with
= UWWESC shares well: waier’ and ‘other:: sSources was- appraxlmateiy 2.5 acre
feet-per acre. The acreage’ wfnch ‘-:mstoncaizy received ‘water from well
‘pumping is showr 6n Exhipit L'as "A =naage Recemng*Gfaund water." The
‘volumetric fimit ‘on pmnpmg,for each farm as computed above shall be
ivided by the average ‘annual historical £ rfﬁwater supply of 2.5 acre feet
er acre 1o determmea the acreage\‘w ich can be frngated with ground
;wata m the future The Bw:sm Engmeer shail have admamstratave

*‘saie of any Thornton farm,
n-intithe documtent. conveymg title to that
Yol ‘*"-1dentzﬂed o *E_;ﬁthji}if L, subject

- : g 2 :
the weHs set forth on. Exhibit L hareto seek to change the piace of tse or ’cype ‘of
‘use of the wellwater,“the owner of the wai WJH cfnply wrth ail czaf rnculrar-ients

apphcabie to such changes e

. r#ot requxred to mamtam or »guaran'tee e prﬁeservatton of 4 pamcuiar water
’t]evei throughout the aquifer. ' Such water |&vals are dependent on numerous factors,
many of which are beyond the cantrol of Thornton. Thornton must repiace native return -
flows o the .ground wa’te«r aqwfer as:prcvrded by paragraph _=7.3,3_4. above and as -
57.9 . Revegétation of Thomton Fatmé. Pri Aversia to Muhicipal Use' of,

. orthe removai of transmountain water pursuant to paragraph 57.2.2 aftributable to, at

. ora portion of the shares: used on a Thornton farm, on the portzons of the farm which -
T oare’in excess of the' icreage: allowed to be ;rrigated by wellsas’ prowded in paragraph
57.7 and which are taken out of Jrngated ag‘nculturai produchcn ‘one of the following
musi be estabhshed 11 dryland-farming practices, or; 2] native grasses or such cther
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. self-sustaining (under the conditions prevailing under the particular farm) suitable
. dryland.ground cover, with weeds adequately controlled, or; 3] suitable non-agricuitural
uses. Thornton's obligation’s. under this _paragraph as o each farm, or pertien of a
farm, will be discharged when, and provided that, at the.time Thornton's shares used
on that farm are converted. to Municipal Use, or the transmountain water aftributable o
Thoernton's shares on that farm is removed one of the three above descnbed uses have
. been. establlshed o

57.9.1 Stan_daijds for Comgliance. To the extent that the Thornton land taken out of
irrigated agricultural production on a given farm does not mest one of the above
three conditions, the amount of the Thornton. shares associated therewith which
may be converted to Mumc:pal Use, -or-the amount-of transmountain water removed
from the farm pursuant to paragraph 57.2.2, shail-be reduced proportionately. The
determination that a self-sustaining- suutabie dryland - ground cover has been
estabixshed must be obtained. in accordance with the then existing standards used

L by the USDA Sori Consewauon Service in its Conservation. Reserve Program. If

o such program- has been terminated and no similar program. exists, the standards
' last in effect shail be used,. ifa sfmdar program does sxist. the standards used for

that program. shall be used for the purposes. of thrs paragraph Such determination

" must be made by'a person with appropnate expertise in the field of agronomy, such =~ - _
as, but not limited to, a qualified employee of the USDA Soit Conservation Service, ‘
the Agrxcu]turai Stabilization and Conservation Service, the successor of one of = -

. these agencies . charged with perfcnmng similar functions, or faguity of the '

- Agronomy Oepartment at Colorado State University., After thirty days prior notice . .

" to the parties ldermﬁed with an- asiensk {*} in paragraph 3, the- Division Engineer wi
review and approve or. disapprove the quaiifications of Thornton's selected:
expert(s) who. will make ihis. determination. - The Court will retain jurisdiction to™
review the Division Engmeer’s approval of experts as well as those experts’

, _ _ determmatlons 4a the .extent dryianc farming practices are employed, Thornton
~ ‘ must obtain a deterrination from the experi(s) approved by the. Division Enginesr
that the particuiar farm invelved is suitable for dryland farmmg and must again

. obtein a determination after the farm has been operated. as a dryland farm for three -
years that it is suitable for such use. . Thornton will solicit reccmmenaatmns from =
the apprcpnate Colorado Staie dmveraity Caoperahve Extension Agengy offica
regardmg revegetation. techmques and. dryiand farmmg pracm:es, Thcrntcn will
also ‘solicit recommendations regardmg revege%at}on techniques. and dryland.
farming practices from ‘the West Gresiey So:i Conservat ion. District in connection
with the - revegetatlon or dryland farming of Tnornton rarms Iocated within that
D:stnct . : :

58 Terms and Candmcns Reiatan to Condﬁsonai Poudre. Rlver l:xchance (860W401) To prevcnt
injury to other water users, the foregoing exchange. subject to prior approval of the Division
Engineer or, his representaﬁve shail be operated .in acccrdance wxi’h the foitowmg terms and;.
‘conditions: - :

'58.1._;_ ‘ thsi(:ai 'Availabiiitvrbf Water., Water is phys.caiiy avaﬂcbie lor d:verszon at the
foregcing Exchange Pomts of Dwers:on
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: 5-8.4‘.' Subst!tute Suppiv

8.2 Live Stream. In order to operate.these exchanges a five stream miust.exist between the
,Exchange Points of Dlvefsmn and the Point of Substituted Supp{y At times, the Water

. _‘Ccmmrssaoner causes ail of-a portucm cf the Poudre River ﬂcws present at the point of
f‘davefs:on for F‘cssﬂ Creek ReserVoir infet ditch to be dwerted into Fossil Cieek
" Reservoir and: re{eased o the Poudre River: a]mcst ccntempcraneous{y To the extent
Pcudre River water is diverted into: and thrcugh Fossil Creek Reservoir, or is not
lawfilly stored in that reservoir under a storage nght senior 10 the apprcpnatlcn date

- of 86CW401, the amount of that diversion, in addition {o any exchange. potential (as

_ defined in paragraph 14.2. 4) ava:iabfe in that reach of the Poudre River between the
L Fossil Creek Reservoir Iniét and the confluence of the Poudre River with the Fossil
s 'Creek Reservoir Out!et, witl define the magmtude af the exchange potential which would
.. be available to Thorriton, if afid when such exchange potential is.lawfully availadle for
- use by Thérnton by virtue .of the prlcnty ofthe Thomtcn exchanges decreged herein in
" “Case No. 86CW401. Nothirg in this decree, hcwever sha!ibe interpreted asapprcvmg

' such practice of the Water Ccmmtssacner S o

583 - 1ntervenmq Semcrs Au pnontles Iocai beiween the apprcpnate Exchange Point of

U Diversion and the- Pomt of Substitute Suppiy, which are senior 0 the appropriation’ date

- “of the"Poudre River Exchiange, shall be fully satisfied by gither: 1) the remaining flows

-'sub]ect to their call or; 2) from another source. of water, suppized by Thermten to the
extent Tharnton has drverted water otherwise . available 1o their call

'_58 41 __ Qua_ntt -

L orégoing * exchange aiternate pcmts' of dxversxon“ 'wm be dehvered by
“Thornton at the. conﬂuence or the Pcudre and Scuth Piatte Rwers during
Phase :

2. Phase lI and Phase Il “The Poudre River Exchange will opérate in
= ccnjuncncn with the. Water Supply and Storage C‘cmpany Exchange. The
quantx*y of the substitute supply asscmated with the consolidated operation
.;cf those, exchanges in Phase il and Phase m IS descnbed ina separate
prowsxcn befow. ‘ :

58.4.2.  Sgource. -

58421 | Phase 1 The substztute supply w;IE ccnStst of Water derwed from Thornton
- water nghts ;dentrﬁed on Exhxblt K to the extent that such water is then

water ss ctherwvse m accordance wrth apphcabie !egal reqwements

i Thormon wxil make such. substitute. supply available by means of [1]
.- foregone dwerswns [2] introduction cf reusable. wastewater effluent to the
~ ‘South Platte River at discharge. pcmts of MWRD or cther. ‘wastewater
;. freatment fac:llty < ] antroductron of retisable lawn irrigation return flows to
" thé South Platte River. and 4] reservoir releases
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58.4.22  Phase il and Phase lll. The Poudre River Exchange will cperate in
' conjunction with the Water Supply and Storage Campany Exchange in
Phase |l and Phase . The source of the substitute suppiy asspciated
with the consolidated operatmn of 3those exchanges is descnbed ina
separate provnsxon beiow , L
58.4.2.3 All Phases. Pﬁor to operating the exchanges decreed hefein, Thornton -
'  must have replacement sources, approved by the Court for use in these
~ exchanges, availabie and acts.:aily provide such repiacement sources tothe
River at the location, time, dand amount necessary to fully replace any
obiigation resuiting from. such exchanges owed to the South Platte River
. &t its confluence with thé Cache {a Poudre River, as. may be determined
by the Court. Insofar as substltute supply consists of water which tias then
been judicially determined to bie reusabig, the use of said reusable water
as a part of this exchange shall be further limited by the provisions of the o
decree which established the amount of the reusable water. No provision-
of the decrse entered in 87CW1Q7, however, shall be’ construed to
N preciude the use of the water nghts descnbed therem as substltute supply
in this exchange. ; _

S
e

58.4.3 Quailg Quantm and Cortinuity. The substitute water prcwfded in accordance with.
Thornton's Poudre River appropriative right of exchange will be 'of a quality and
continuity to meet the reguirements. of use o which senier appropriations have: o
normally been put, and will be of a quafity and guantity so "as:'io meet-the o

& reqwrements for which the water of the senior appropriators has normai;

© used. .Furtheérmore, said substitute or replacement water will meet th i
requ:rements of the senior diverters at the time and location and to the extent the o
semors wouid be deprxved of their lawful entilement by the Apohcant s diversions.

£8.4.3.1 State Engineer Deiermination. The State Engineer shall make such
. _'determmanons as to the quality, cuantﬁy and continuity of the substitute
. supply as are requwed by applicable and lawitl statutes (e.g.. §§
37-80- 120, 37-83—101 &t seq., CRS) and regu!at:orzs (e.g., those
promuigated under §. 25-8-202(7)) in erfect at any nme this exchaﬂge ls_ '
being. exercised.

58.4.3.2 Enforcement by Governmentai Entities in Addition to State Engineer. This
_ decree shall not constifute an impediment to.lawful regulatory and
enforcement actwmes by appropnate admmlstratwe agenmes A

58433 Future Water Quahfv Standards. Uniess otherwise requsred by paragraph
' - . 58.4.3.2, Thorntom's substitute supply shall comply with the provision -of
any lawful statute, reguiation or ardinance of general ‘applicabtiity imiting,
regulating or prescribing the quality of water which may be used for normal
agricuitural ‘irrigation whether such statute; ‘regulation or ordinance is now
in ex:stence oris adopted or enacted m Lhe future including future

e

DECREE ON REMAND
36V 491 -JT’ 403: §7CW332
Page 65



585 ) j 3
"R confirmation by its application in 86CW401 'and whlch % conﬁrmed by this decres shail
e exerc:sed within - the voiumemc Ilmztat:ons set forth fn the general - terms cnd'
i "T?L'condmons appeanng beiow

: modiﬁcaﬁons thereof, and whether enacted or acopted by the State
Engmeer or any other govemmentai entaty e

Volume‘tnc Limitatlons;: ch Thornton saught |

58, Terrns and Condmons Re?atmc 10 Aperopnaﬂve Rwer Dwers:ons Dlrect and by Exchanqe
86CW401 and 86CW403 Ot : . : ‘

531

CBg2

Richt 16 Use Strudtures.” Themton shall rot exercise the cnnditienal wa:ter rn:u‘fbe=

confirmed herein in 86CW4@3 of the exchange diversions. approved herein in 86CW401
at any structure until Thornton acquires the right to so use that structure: rom the

; appropriate éntities. Nothing herein: shall be .construed to create any rlght of Thorrton

to utilize structures owned by third parties for-the diversion of water. " The foregoing
notmﬂhstandmg, ‘however, Thornton may satisfy replacement gbligations pursuant to
Case No. 87CW332 through the exercise’ of the conditional water rights confirmed

‘herein in 86CW403 or the exchange diversions: approved herein in 86CW401. in"a
“manner: ‘which will-make water available 10 one or maore ‘such structurss to which such

water :s owed without obtaining a right to. use’ stich structure{s)

‘Place df Use O an annuai voluretric basns Thornton shaﬂ be ailowed to use the
water derived frem the water nghts connrmed :r' SECWAM and 86uW403 w:thrr ai! of

59 2.4 Reslity

o ocaﬁon "descnhed.‘ in thrs decree at whlch Thernton must meet” obhganens wﬁhm tﬁe :
" "Poudre-’and South” Piatte be:.-,ms vand for agrlcuﬁt{ral purposes w1thm the WSSC.. -,

Systemn.

Checks and Canceliation. “As part of dmgence proceedmgs and preceedmgs
o make absolute the conditicnal portions of this decree, Tharmton will be required
~ to make showmgs that the volumetric yield of the conditional water rights has been .
or wifl be needed by Thomtons pro;eaed growth The purpose of these showings
is to insure. that the water derived from Thomton's riewly appropriated water nghts
is. used for the C:ty‘s own purposes and dees not alfow Thomton' to become a
: permanent fessor orwholesater of water yle!ded by these rights.- -In assessing such
‘nieed, the'Court. may consider Thorntor's service population at that time, Thornten’ s
pro;ected growth at that ime, and Thornton's use or disposition. of the portfolio of
_water rights Thornton now owns, including whether Thomton has made reasonab!e
; eﬁ’orts 1o pro‘tect the quahty of ;. and 16 treat :ts exrst:ng suppiy ata reasonabte cosi,
and the reasons for’ Thornton's manner of Us& or disposition of such. supply. Alfor
~ apart of the water nghts confirmed in 86CW401 andfor 86CW403 may be. canceled
“if the Court ﬁnds ‘based ‘on subsequent events, that Thornton doesnot actually
nesd the volume of water appropriated in these cases for the uses prowded in this
decree.. Such cancellation may be implemented by a reduction in volumetric limits.
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59.3  Storage. Thornton shail be entitted to store the water appropriated in 860W4{31 and
86(3W403 subject to the terms -and conditions set forth below:

o 59.3.1 Storag’e S_tructures. ~The. waier._ decreeld.b nerein may _be"stpred in any of the
following reservoirs:. . , _ o o

7 59314  WSSC System Reservoirs.

59.3.1.1.1
593112
- “séfgsn 13
59.3,1_;.4:
593113

593116,

10, 11, 14 and 15, 6t P.M.

Curﬁs Lake Located in parts of T 8N, R 69 W Sectlons 16 and 17,
Sth P. M -

WSSC Reservoir No. 1. (ak.a. Rocky Ridge Reservmr) Located in.
partsofTBN RGQW Sect;onsm 11 and. 14, ethPM A

WSSC Reservo;r No. 3 Located sn parts of T 8 N, R 69 W Sectto ‘
WSSC Rese"volr No. 4 Located in parts of T 3 N R 60 W Sections
14 and 15 §th P.M. S

Kiuver Reserveoir; Located m parts of T 8N, R 69 W, Secﬂons 14, 13,
22and23 gth. FLM., ' oo LT

R;chards Lake: Located in parts of T 8 N, R 68 W Sectlon 30 and

' ".R £9'W, Section 25, Bth. PM..

503417

53.3.1.1.8

WSSC Reservoir No. 5 (a. Ka. ‘Long Pond); Located inparts of T8 N,
R 88 W, Sect:ons 30 and 31, and R83 W, Sectzons 25 and 36, 6th

) Lmdenmeier Lake:. Located in paris of T _8 N hR 69 W Sectron 31,

"‘andTYN R 68 W, Sec’tionﬁ GthPM

53.3.1.1.9

s

34, and T 7N, RGTW ‘Section 3, 6th 2.M,

Black Hoilow Reservclr Located in parts of T 8 N R 67 W, Sec‘cton

FE AR
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503,13 - Pump: s‘tancm' < Reservoirs a‘nc‘ Pélidre Basin: Reservoirs,

) 59 3. 1 2 Termmai Storaqe Near ?hcmton 7
59 3.1 2 1 Standiey Lake; Locaied in pazts of T 2 S R 69 W Sectrons 18, 17,
20, 2122 283nd29 Gth'PM : ‘

593 1 22 Easﬂake R&servotrs 2" ghd’-3: Located m parzs of T ‘S, R 68 W,
‘ Sectxons 25 35 and 36 Sth B. M

59.3.1'.2.3 East Gravel Lakes (aka. Tam Lakes) Located in parts of T2'S, R
¥ B8 W Sections 25 and ‘36 and T 2.8, R 67 W Sections 30 and 31,
Sth P. M

598124 West Gravei Lakes Lccated ‘_'[n parts of T 2 'i:-R 68 W, Secf jons 25
and-38, and TZ 3R 67 W, Sectxon 30;76th! P'M

‘In add:tmn fo
storage in the WSSC System reservairs, and termmal'storage near. .

.. Thornton, water. diverted at certain of the decreed pomts of dwers;on may
'be stored at other mcatlons as»fnll’ ws .

-"593131

may be stcred in Fossﬁ Craek Reservcar' Locatad i, parts of T8 N,
RGBW Sections 9, 10, 15 16 and 17 ﬁth PM f

58.3.1.3.3 “Water diverted .at the: Boxeider ..Ditch; -:ch-sif?i'Cr'e‘ek ‘Reserveir. Inlet,
: ‘Gresiey No. 2 and Thornton Pump Station No. 2 may. be stored in

- Pump Station No. 2 Grave! Pit Forebey, Located inparts of T 8N, R

. 67 W Sectmn 19 Gth P M

58.21.3.4 Water diverted at the Ogliw Drtsh ar;d Thornton Pump Station Neo. 3
_ may be stored in Pump Station No. 3 Gravel Pﬂ Forebay, Locaxed
\R 64W Sectwn 6 6!h PM o

e ' :parts ofT 5 ¥

: , erted at t’ne Patterson Drtch may e ored in Pump Station
"No- 34 Gravel Pit Forecay, ‘Located m parts of T8 N, RB63 W, .
Sections ™10, 11 and 12, '6th F'M o

59.3.2 Amount. The amount of water divertsed under 88CW403 which’ Thomten is aiiowed ’
Lo sto;re in any year. w1th1n the Poudre ,basm shaﬂ be. iim:ted 1o no more than the
f‘o{towmg amournts?

o

59 3 2 1 WSSC Svstem Resewo:rs In the reservoirs listed in paragraph 59.3.1.1,
:_Thormon may: store. 3? OOO af.im “the aggregate without regard to how
: the water is a!located betweeﬂ those reservo:rs : S
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59.3.22  Pump Station Reservoirs. One fill and one refifi of the feliowing cepacities:

59.%;262.;'“1 '. Pump Statlon Na. 1;:'Gra;}_ei Pit Fore.beyﬁ- 893 a‘.f.“ )
59.3;22.2. Pump Station No. 2 Gravel Pit, Forebay 1,972 a. f
58.3.22.3 Pump Station No 3 Gravel Pit Forebay 21 O a._f.
563224  Pump Station No.3A Gravei Pit Forsbay: 1,030 af.

58.3.2.3  Relation o 86CW403 Volumeiric L:mzts Adl weter diverted under these

volumetric limits will also count toward the vo{umetm itmlts set forth- in .
paragraph 62.4.4. 2 ’ .

60 Terms and Conditions Relatmq to Condmonai Water Supulv end Storaqe Company (Ditch)

Exchene 88CW402 . T S RTPR

60. 1

680.2

60.2.1  Cuantity.

. be made ony by agreement with. the Jackson Ditch Company

.'Terms and Ccndit{ons == Substltute Sm THe Water. Suppiy and Storage Cor
' Exchange “will operate in accordance with the foilowing tefms and conditions reiatmg-.- :
to sqbststute__suppiy A :

l Generai Under the Water Suppiy aﬂd Storage Gcmpany er D*tch Exchange, returns

of substitute supply wiil be made to the Larimer County Canal or fo the Jackson Ditch. 7
Diversions of water into, and withdrawai of water from, the Larimer County Canat and

: réturns of water to the Larimer County Canal will be fade only if consistent with the

contractuai _obiigations ‘of Thornion, including but not fimited. to the WSSC/Thomton
Contract as defined in paragraph 10 above. Returns of water to the Jackson Dltch will

60.2.1.1 Phase {. Thomton 'S Water Suppiy and Storage Company Excheﬂge wzH
: . not gperate during. Phase L , . oo '

60.2.1.2 Phase Ii and Phase H, Thomtcn s Water Suppiy and SLorage Company
' Exchange will operate in corjunction with the Poudre River Exchange.
_during Phase |l and Phase ili. The quaniity, of the substifute supply
associated with the consolidated operatlon of t‘mse exchanges IS-

described in 5 separate prowszcn below

6022 Source. .

"g0221  Phase i Thomiton's Watsr Suppiy and S’corege Compeny Exchange vl

not operate during. Phase l

6,0.2.2.2 " Phase || and Phase Il Thomtons Water Supply end Storage Company "
Exchange will operete in_conjunction with the Poudre River Exchange
during F_’hese 1 'and Phase il The source of the substltute supply
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" associated with the conschdated _”_operation of those exchanges is
“ ﬂescnbed i aSeparate prgvgs“j.’- |

80.2.3 Quanm &

*"g "fCounty Canai shail compiy wﬂ:h athe terms of tha : .
o greed between WSSC:and Thornton and as othenmse PTOV'ded in this decree.

State Enqmeer Determmatmn 5tata Engmeer shall make such
'j-determsnanons as'to the quaiz quantzty and continuity of the substitute
 supply ‘as are requured by app_hc:ab‘!e and lawful ~statutes (e.g., §§
L 37280120, 37‘-83—101 et seq.,. C:R.8) and ‘réiguiations (e.g., those’

prcmufigated ‘under . § 25-8—202(7))‘ in effect at “any _txme this exchange is
bemg exercrsed o .

60'.2?3._2' '-'-Enforcement bv Govemmental En‘tmes in Additién % State Engineer. This
' ,;"._decree shail not const:tute an Jmpedsment to Iawfui reguiatory and

he quality of water ‘which
n whether sucn statute

' to acquire, at fair market value, the Jands GWned and lmgated by saad .
~ ‘shareholder with- WSSC water. and ‘the WSSC shares historically
associated with. sa1d 1ands In the event ‘Thornton fails 16 do so, this
5_provuslon may t:e spec:ﬁcaliyr, enforced and ”che shareholder :f successfui

ualttv Mom’cormq .Prgg_amf Thcrr;en currently operates a water
ality ‘monitoring ‘program. in the Cache la_Poudre basin to provide
_ "baseline data'to gu:de future water qualfty dec;s:ons by Thernton and
”WSSC Thorntons momtormg pmgram sampies numerous locat:ons on
the Poudre River, the Sohth P!atte River, and the Larimer County Canai
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‘The WSSC/Thornton Agreement. ailows Thornton to discontinue this

monitoring program at the commencement of the operation of the Ditch

. Exchange decreed hersin. ~As a condition to operation. -of the Ditch

Exchange however Thorntcm shait. be. obhgated o begin a limited

. sampling program no later than four years. prior to the commencement of
Ditch Exchange operations, which shall continue thrcugnout the gperation

of the Diteh Exchange uniess. the Court shall determine, after notice o the
parties identified with an asterisk [*] in paragraph 3 and a hearing, that the .

monitoring may be discontinued without injury to other water users. The
locations and frequency at which samples shall be taken, and the water

. quality parameters for WhICh the samples shall be iested shall include, at

~a minimum, those set out'in, Exhibit T hereto. . Such monitoring may be.

.. conducted as part of any momiormg required by the WSSC/Thornton

" 'Agreement. . The results of such monitoring, including the water quality’

data and Corresponding flow data, shalf at ail times be available for public

inspection as soon as practicable after the samples are collected and
P tested. . : : :
6{} 2.3.5 1T Thornton _Nat Reau;red o DJiute Poudre Sasm Water. The
© WSSC/Thomton Agreement provides that in the event water quality in
_the Larimer County Canal at Thomton's.'points of return. violates. one
or more of the water quality parameters established: by the.
_ WSSC/Thornion Contract, whether on a periodic or on a continuous
" 'basis, Thorrton may return to the Larimer County Canal water which
viotates the agreed upen standard for a giveni parameter, but does. A
© “excesd ihe concentration of inat parameter then found in the ditc
o Consistent with’ the WSSC/Thornfont~ Contract, Thornton shall b
) _aHowed to re*urn ‘water 'to ‘the Larimer Counry Canal which fails to
'meﬂi @ givén, agreed upon standard or siandards if, and cnlv to the
"ex’cent the water quality already in the diich at the point at which the-

water is being refurned fails to meet the same standard or. standards.

. as indicated by the most recent required ‘sample taken by “Thornton.
b ";Any other. prov:sion of thls paragraph’ not wﬁ:hstandmg, in no event
- “shall the quality of the substitute supply fail t¢ meet the water quality
il o ‘s;andards rnqmred fcr a dlscharge mto a stream classified for
e agrlcultur"l use § '

s

S

" §0.23.5.2  Mgnitoring of Water Qualitv_at_ Pump Stations. At all times when
R _,,Thomton is retummg water to the Larimer County Canal via its return

~ pipelines; Thornton ‘shalt monitor the quality of the water being

" intfroduced, info” all ~of  the pump ‘stations, ' pursuant o the
" WISSC/Thormton Contractl “Thornton shalt not introduce water into its .
,_p:peimes if doing so,. after accounting for pipeline cperations (e.g.
mixing with water bemg mi’roduced from -other pump stations then
operatmg) ‘would result i a violation of the water qualily standards
currentiy es’tab{ished by Exmblt J, the WSSC)T hornton Agreement as

it may then be: re\nsed or apphcabie regulations of general
apphcabtilty whlchever is more siringent. . -
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61.

80.3  Volumetric Limitations. The Water Suppiy and Storage Ccmpany (Ditch) Exchange, for
. which - Thornton Sought' confirmation- by its” appiication in 86CWA402 ‘and ‘which is
confirmed by this decree shall be exercised within the volurhetric hmttanons set forth

in the generei terms and ccndﬁ'nons appeenng- beiow

w8 totrage Thomton shall be entxﬂed to store the 'water approp i ted m EGCW402 in
those structures descnbed in paragraphs 59; 31 1 and 59 3 1 2 ’

Terms ang" Condmons re!atma to Substltufe Suoolv of Consolidated Exchanae ‘Operations.
Thornton's. Water Supply and Starage Company Exchange will operate in con;unct:on with the

. -Poudre River Exchange dumg Phases 1! and m Withy respect to the cansohdated cperanen 01._;_:

et2 Source Pnor to- nperatmg the exchang

those exchanges.

Ouanﬂﬁ E ) subst;tute suppiy ‘in e amount whtch Th“c ton: dwerts at’ the foregomg-

‘exchange pomts ‘of divérsion,- will be de!;vered by THh ‘nton at the ‘confluence of the
oudre and: South P!aﬁe Rivers under the Pcudre River Exchange; A _Ubsntute ‘Suppty,

o in the amount which Thornton wﬂhdra‘ws from e Larmer County Canai at WSSC's

" “Resérvoir #4 will-be gelivered’ by Thornten. io the potnts of raturn for the Water Suppiy
: and Storage Company Exchange &

available’ fepiacement sources; appmved by”the Court fcr use in: these e henge L

“Thornton shall actually provide water from such replacement sources to ihe nizer at the .

}ocanon ’time cantms..:ty and_ emouut necessary {0 rully repiace any obi:getlon resultmg

S -:h‘aeans of [11 foregcne dxverswns {2} mtroductmn of reusabie westewater
- _'_keﬁ?luent to the South Platte River at discharge points 6f MWRD 6r other
-"wastewater treatment faai:ty {3] mtroducncni caf reusabfe iawn irrigation:, -

C 61,21 ,‘2_-"' ‘ “;D*i_regt’R_e!eeees_;
VT water rights!

81213 | Other Water, ~ In 86CW402: oniy, any gther source: of water, Aawfuily
o avas!ab!e te Thomton for suciji use aﬂer notice o the | parttes ‘to this
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s21

81_ 2 2 Phase m The source of Phase i subsntuted supp!y wii] be the same as for Phase

61.2.3 All Phases. Insofar as substitute suppiy consists of water which has then been
iudiciaily_determined to. be reusable, the use of said reusable .water as a.part of

61.3

Generat Terms and Conditions. 1In edd:t:on o the tefms and condltmns in the previous |

T

" these exchanges shall be further limited by the. provisiens .of the decree which
established the amount of the reusable water. No pravisicn of the decree sntered

" in 87CW107, however, shall be construed to preciude the use of the water r:ghts ‘

descnbed therem as substitite. suppiy in these exchanges.

Deiermmgtions Regarding Quality. In years when Thornton ‘anticipates seeking.an

administrative agency approval in cannection with the quality of water to be used as

. substitute supply in the exchanges decre=d herein, as provided in paragraphs. 58.4.3.1,

58.4.3.2, 60.2.3.1 or 60.2.3.2, Thornton shall include notice of that factinthe Operating-

B P1an described in paragraph 63.1. In the event it becomes necessary for. Thormton fo.

seek such an- approvai in a year no notice was given in the Operating; Plan, Thornton
shafl ;j_nati such a notice to the,pames Mennﬁed with an asterisk {7] m paragraph 3

provisions concerning. each_of the, foregomg applications, the. foflowing.. generai terms and -~
conditions shail be compilied with in the exercise of the water raghts described herein as t‘hey are
'operated as part of the Noerthern Pro;ect R TP (e

62.2

62.3

m:u,?‘

Modﬁcatlon of. V\:SSC Svstern. Pursuant te paragraph 4 of. the WSSC!'E‘3'- 0
" Contract, at the City's own cost and with the consent of WSSC Thorriten
" 'such physical changes to company facilities as necessary to ensure that histo .

' deliveries 5 other sharshoiders are not altered in time or quantity, their expensas not
‘increased. nor their other rights as WSSC sharehoiders adversely affected. Thomten

shall also conduct all of its activities and fulfill all of its obtigations undsr this decree in

full compliance with paragraph 4 of the WSSC/Thornton Contract. Exéeptto the extent -

a valid existing contract provides otherwise, this Court retains exclusive jurisdiction for

" the” enforcement &f paragraph 4 of the WSSC/Thornton Contract.  Nothing in this
decree however shali be taken o ampiy that this Court has continuing jurisdiction over -
any provision or prowswns of the WSSC/Thornton Contract _agther than the provisions - -

‘of its paragraph 4. 'With the exception of peragraph 4, exciuswe jurisdiction. for the

_enforeement . of the WSSC/T hornton Contract shaii remain, jn. the District Court of .

. Larimer County Co{oredo

" Ditch Comaanaes Assessments [n order to protect other water users within the WSSC
Systern, Thornton shafl contmue to pay assessments and otherwise shall bear the

B cbligations of a shareholder unless and until Thorriton, transfers. shares 0. some third.
" partyor cther arrangements of dgreemerits are made between Thomten and WSSC or

JoC.

‘Prigrities. - The priarities confi rmed herem shail be admtmstered based upon the filing
of the applications herein in 1988 and shall be junior to the priority for only those water

rights and exchanges far which apphca’ﬂons werg filed in previous years. As between

all rights for which appiications were filed in the same calendar year, pricrities shall be - .
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determined by histerical dates of appropnanon and shati nct be arfected by ihe date of

' the enfry. of the decree

6-2.4 Volumetnc Umﬁaﬁons Thcmton shaﬂ cperate 1ts pm]ect ancr axercise the water rights
o awarded and changeci here:n i such a way as te l:mri project yieid as described below,
T within the foilowmg Eim;tatzons . oL

82.4.1
" no more than the following amoynts: 1] 76: DOO afin any one year: 2] an average

Total \ Volumetric Limitations. The total amount of pro;ect ylefd shail be limited to

o annual’ yle}d of 58 800 a.f. durmg any th:rty-s:x year period, and: 3] duting the first

thirty-six yéars of pmject eperatwn onfy, an average of 65, 300 af. during any.

j -consez:utwe ten year penod Thesé limjtations shall be measured at Thorntbn's
" pumping’ ‘station on Water. Suppiy and: Sfmage Company Reservoir No. 4 andfor at
“any othér point within the WSSC System from which . Thornton . may withdraw or .

62.4.2

release water for Municipal Uses other than fuffillment of replacernent obfigations

& under th:s decree.  The term “project yzeld“ means the combined y;eld of Phases
1, !l and ili of the Narthem Pro;ect as descnbed m paragraph g’ anove

Voiumetnc Limitations. on Water Rights Chanued The water rights which Thornton

propased to change by its appixcaalon in 87CW332 -and the changes of which.are . -
- .approved. by this decree,  shall be exerc;sed within - the. foiiowmg volumetric

" kR :hm:tatxcns Each of the, hmsts set forth below appiy only to those shares which have
-‘-been converted to Mumc:pai Use pursuant to‘paragraph 5721

R _ than the following. ‘amounts:

fngh‘fs reoresented by Thamten s

s

‘attributable to water dwerted* fr‘m-Weter Dw:smn No. 5 under the _
water rights descnbed in Exhibit B, hereto, shali be limited to no more
11 11,802 af- (42.0 wa.f. per WSSC
share) in any one year;: 2} nhual .average of 8,084 af (285 a.f.
per WSSC shere} in any thirty ix year period, .and: 3} during the first -
hmy-Six years pf project opera ‘ tmly, an annual average of 8 825

EES

3',; North Pfatte Rfver VEasm in Dlwswn 8. The portion of project vield
'_;:Iattnbutable to. water diveried . from Water Division No. 6 by the.
‘Cameron. Pass Ditch under the water rights described in Exhibit B,
hereto, shall be limited to no more than'the foi[owmg amounts: 1] 192
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af (0.68 a.f per WSSC share) in any one year ; 2] an annual
average of 56 af (0.2 af per WSSC share) in any thirty-six year

. period, and; 3] during the first thirty-six years of project operation
only, an annual average of 116 af (41 af per WSSC share) during
any consecutive ten year penod These fimitations shall be measured
at Cameron Pass.

62.4.2.1.3 Seasonal Limitations. Thomton shall receive its pro rata share of the
' a diversions made by WSSC in accordance with the other provisions of
.. this decree. However, the foregoing transmountam water rights shall -
" not be imported for Municipal Use by Thornton, except at such times
. as they are being di verted under their decregs by the Water Supply
~ and Storage Company for “the use of shareholders other than
Thnmtan R N

‘.524;;_:,2 ) Native Diversions. The foiiowmg nmztat{ons shall begm to apply when
" Thornton converts any. of its shares to Municipal Use.

| 824221 Annual Amaunt.

- 8242211~ WSSC Shares. Thomi’ons pro rata portion of WSSC native
" 7 water diversions from the Cache la Poudre River under the
‘water rights described in Exhibits B and C hereto, including
- WSS8C's interest in JEC and includir j native water re-diverted,
by WSSC after refease from Chiambers Lake and Long Draw
reservoirs, ‘snall be fimited to no more than, the following
: amounts 1] 31.293 af (110.4 af per converted WSSC’_

share ) in any one year; 2] anm “annual average of 15,717 -a.f.

(55. 47 a.f per conve"ted WSSC share ) in any thirty-six year

penod ard 3] during the first thirty—sn( years of project

operahon cniy, an annuai avarage of 17 504 af (B1.77 af

per convertad WSSC snare) during any consecutive ten vear
~ period. These I[mltahons shall be measured at the Poudre

© River headgates of- Lhe Lanmer« County uanai and the
- Jackson Dttch |

' ';52.4‘.2;2_.1.2’ ‘ - JDC Shares. Thorntdn's pro, rata’ portlon of JDC. diversions.
° - from the Cache la Poudte River under the water rights
R descr[bed in Exhibit C hereto, for Thornton's 1.25 JOC shares,
i o ‘when converted to Munscrpai tse; shall be timited to no more
Com o than the'following amounts: 1] 435 af in any one year; 2] .
" an annual average of 323 af in any thirty-six year pericd,
and; 3] during the first thirty-six years of project operation
only, an annual average of 346 aji. during any consecutive
: ten ‘year pericd. - These limitatioris shall be measurad zt the
‘ Poudre Rwer headgate of the Jackson Ditch.
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. 62,4421 - The sum of Thorrton's_ diversions. at the. headgates of the Larimer
R Colnty Canal and the: Jackson Ditch shaif nat exceed: 1] 4 single year
- maximur of 37,000 af; 2] an annual average of 12:600 af inany
. thirty-six year penod and 3 during the first thfrty-szx years of project
operatmn only, an. average of 18 000 af ‘disfing. any ccnsecut{ve ten.
. yéar penod These itmitatlons appiy to both dwersmns to storage in
the WSSC System’ and also:dwec* fiow dsverszcms '

i

S

52.44 2, 2 Thornton s dwers;ons at Thomtor Pump Statlon No ‘! shall not
< lexcéed an ‘annusi :average of 1, 100 afin any thzrty-su( year ‘period,

‘and durmg the ‘first” th;rty~s;x years of pro;ect operation only, an

average of 1, 400 af durmg any consecutwe ten year penod

The sum of Thcrnton s dwersmﬂs at the headgate ofith_e Greeiey No.
2 Canal and Thomton Pump Sta’t:on No. 2 shalb not ex'ceed an anriual
‘;_:average of 1,100 af. in any. thirty-six year period, ‘and du.rmg the first
ttnrty—snx years- of pro;ect operaﬁon only, .an: average of 1600 af
durmg any ccnsecumfe ten year penod B ‘

8'2_.432.2_4 Thomtons dwersmns_,aif e" headgate m the Omivy Dlich shal not
‘ - exceed an annuat average of 100 a. 1. inany th:rty—sax year period, and

during the first thirty-six years of project operatlon onfy an aveizge of

500:a.f. durmg any consecutwe ten year penod ' .

T U

i 'frty—s;x yéars of pi'o;ect cperatzon' cniy an. average e: 22 200 af.
dunng any ccnsecutwe ten;_;year perrod

62 4 5 Water Suoniv and Storace Comoanv (Dttch) Exchanae W:thdrawaés Withdrawals
by exchange from, the. WESC. System pursuant t0 the .water. rights confirmed in
880W402 sﬁaﬂ be limited to. ho more than the, Toltowmg amounts; . 1] 62,000- a4 -

- in-any. pne year:. 2lan, annuai average m‘_ 41 OGO af.in any thlrfy x.year period.
. .and;. 3} dur  first thirty-six_ .yéars of or '*t-,,_operatmn only,.an. average. of
" 46500 af durmg any consecutwe ten year penod Further, Thomtmn shall-be -
allowed to operate its exchange on diversions by WSSC only to:the extent those
diversions. are being m__ade“fog the use of sharehoiders other thap__?jigqmton

iversion, storage,

Adm;mstra’uon .f.and Accoun' g The
' ed by ihe State and

83. Terms and. Cbﬁd'itjons" Rei%ﬁhq A&

Division. Eﬂgmeers as’ fo!iows R

83. Ogeratmc: Pian On or beforez;_Aprz ear:h year Tncmtcn shaihﬁte h the Division
- Engineer .an, annua! operatmg pian descnbmg operatians and. componerfts of the

" Northern Project and shaH prowde nonceio the cbjectors identified with an asterisk [*]
1,3 paragraph 3 above Thomton shaﬁ prowde & copy: of such pian 1o any pbjector who
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83.2°

83.2.1 Apgroval. Thornton shalf submlt croposed accounting. forms to the Division

S0 requests at a reasanabie copymg cost. T’he operating.. plan shall mclude the

'fciiowmg items: 1] the number of Non-TM shares:. 2] the numiber of shares converted

to Municipal Use; 3} the Eocatton of the farms and secmrs historically irmigated with

'shares that are now. Non-TM shares, and the ocanon of the farms on which "Nen-TM*

shares have been consohdated 4} the locaircn of the farms and sactors from which the

shares are o be converted to Mumczpai Use; 5Sfthe number of acres, on a farm-by- .

farm basis, that are 1o be dried-up in the forthcoming year pursuant to paragraph
57.6.2, 6] the number of acres, on a farm-by-farm hasis, that were to be dried up in

- preceding years pursuant to paragraph 57.6.2; - 7] zeriat phctographs fram the previous

irrigation season documenting the number of acres that were irrigated and the number
of previously irrigated geres that were dried up on each of those farms that have been
only: partially ramoved from imrigation pursuant to paragraph 57.6.2; 8} the recharge
pian for replacement of return flows to the ground water aquifer as set forth above in -
paragraph 57.3.3.4 9] the ]ocat!on of augmentation stations or othér measuring

'statzons to be used in measuring Thornton's replacement obligations; 10] the identity

and location of all points of diversion 10 be used by Thornton in the operation of the
water rights granted in 86CWA401 and 86CW403 11] the location and capacities of the-
raw water pump station(s) to deliver water from the WSSC System to the City of
Thomten, 12] a general description of how the varous ccmponents of the Northern

" Pro;ect wrii be operated and 13} notlces requ:red by paragraph 81. 3

Accoun_tmc Forms :

_ Engineer for review within six months after entry of a decree hersin. The ‘feoas
© accounting forms shall aiso be submitted by Thornton to the objectors |
with an'asterisk [*] in’ paragraph 3 above. The objeciors shail have the right

participate in the review of accounting forms in any proceedings before or .

discussion with the Division Engineer or his staff. - “The parties shall diligentty
pursue the development of acceptable acccunting forms until said forms have been
completed -and accepted by the Division Engmeer It shali be the ‘goal of the
parties {0 obtarn the Division tngmeer‘s approvai of the propcsed accountmg forms

_ withiny 1wo years aﬂer the entry of this decree. Pnor fo the diversion of water by

. Thornton "under any right decreed ‘of aaproved herem an acccuntmg form for .
divarsion by that right. shall have been appmved by the Dwrs:on Engmeer and fiied
with the Dwasron 1 Water Court '

683.2.2 Content The acccuntmg forms are not specrﬁcally decreed hersin and may, dus

to operational  experience, or the reguest of the Division Engineer, require
modification.  Such: medification of the approved accounting forms shall be
- approved- by the Division Engineer. The applicant - shail measure its dwersrons, o
storage, exchanges and replacements, with measuring dévices appraved by, and

in a manner acceptable to the Division Engineer, shall maintain accurate daily -
records of diversions, sterage, replacements and exchanges, and shall provide
“copies of its accountmg records to the Division Engrneer on @ monthly ‘basis or as-

. may be otherwise’ requ:red by the water corimissicner. “Thormton shail make such
- information avaiiable to the other ob]ectors upen request and at thesr cost. The
" approved accounting forms shall include; at a minimum; the rnfer call in-effect,
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624222

Monthiy Lmatatmns Thomtons pro rata portion..of WSSC and JDC
diversions “under” darect flow “decregs through the companies’

' respectlve headgates onthe Cache la Poudre River from April through
" Octaber of any year ‘shall not_exceed e monthly maximums, the

ti‘urty—s&x year manthily averages, and during, the first thirty-six years of .

" project’ operatlon only, the ten year mcnthiy averages whxch areset

| 62.4.2.23'

: forth orf Exhibtt FF hereto

Seasonai Lxm’ztatlons " The “irect “flow water rights described in
Exhibits B and C hereto 'whose'source is the Poudre River: shafl not be
d:verted for Municipal’ Use excapt at those times that such water : rrghts
are being divertaéd far the use of sharehciders .other than Thomion.,

" ‘When so dperdted, Thomton sfiall feceive’its pro rata share of the

“diversions made by WSSC in accordance with the other' provisions of _
‘this decree. Divérsions for Municxpai Use under the direct flow water

rights identified on Exhibit B hereto which divert from the Poudre River

+'at the headgate of the Lanmer Ccunty Canal ‘shall be aiiowed only

" during - the- per!od from May 1t September 30 of any year,
" Diversions  for Municipal ‘Use under the water rights identified on

Exhibit C hereto ‘which divert fromthe Poudre River at the headgate

of the Jackson Ditch shall be aliewed ‘only during the period from April -

1 to October 31 of any year.

""S’curggn Decree i_lmstafscns Thomtons prs rata pertion of WSSC

dwerszcns made pursuant o the stmage decrees described on Extibit -

werted ﬁr\der the respective -$torage” decrees

{3 homfons Exchanqe Dlversqons Drversxons by exchange pursuant to the water

5_2.4.3-...1; _

 e2433

rzghts confirmea-in, 86CW40! shal; ‘e hmtted tc o more‘than ‘the foliowing rates
of dwersion and vofumetnc amounts :

- Flow Rates Each of the points. of diversion fcr 1hornton s River Exchange
T shail be 2 flowad 1o divertat its* rate of dfversmn decre=d rr paragraph 52.1
SR above, except as follows; :

b

_ 62._4\.3,_11.:,(_1.,‘1 The sum ofthe flow rates at which, water is bemg dlverted by

o Thornton at’ the headgate of the Boxe!der Bitch and Thornton -
Pump Statlon No ki shaf ndt exceed SO cfs :

8243102 _The sum of the flow rates at which water i being diverted by

P Thornton: atthé heedgate of the ‘Fossil Creek Reservoir inlet,
e the Greeley No. 2 Canal and Thomton Pump Station No 2
shali not exceed 50 cfs .

Voiumetnc Limits.” The volumes of Water dwerted at the fol[owmg pomts

of diversion, or combmatlons of poxnts of- dlvers:on shall be limited as

foliaws and these i:rmts shail app&y regardiess of wheiher of not the water
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*,50 exchanged is then used as substitute supply for the Ditch Exchange,
Within the constraints of these volumetric limits, Thornton shail be allowed
: tg fill. and refill the structures in which this water may be storsd.

624321 The surn of Thorntons dwers:ons at the headgates of the Larimer

" County Carial and the Jackson Ditch shall not exceed an annual
average of 4,500 a.f. in any thirty-six year period, and during the first
thirty-six. years of project operation only, an average. of 7,300 af.
during any. consecutive ten year period. -

§2.4.3.2.2 Thomtons diversions at the headgate of the Lanmer & Weld Canal
" shall not exceed an. annual average of 900 a.f. in any thirty-six year.
period; and dunng the first thirty-six years of project operation only, an
. average of 1 500 .a.f. during: any consecutive ten year peﬂod

1 62.4.32.3  The sum of Thomton's diversio_ns_ at_ the h_eadgate of the Boxelder
N Ditch and Thornton Pump Station Mo.. 1 shail not exceed an annuat
average of 800 a.f. in any thity-six year period, and during the first

thsrty~51x years .of project operation onily,.an average of 1?00 af
~ guring any cons«ecutwe ten year period. - :

62.43.2.4 The sumof Thomton’s diversxons at the headgate of the Fossil Cree oL
- Reservoir Inlet, the Greeley No. 2 Canal and Thornton Pump. Stattoa - B
- No. 2 shall.not exceed an annuai average of 1,100 af inany thity-six :
year penod and during the first thirty-six vears of project operation
oniy, an average - of 2,100 af. during any consecutive ten year perio

62.43.2.5 Thornton's diversions at the headgate of the Qgilvy Ditch shalk- not
' - ' exceed an annual average of 100 a.f. in any thitty-sixX year period, and
during the first thirty-six years of proiect, Loperation only, an average of -
500 a.f. during any consecutive ien year pericd.

ey

62.44 Thornton's Conditionial River Diversions.- _Dwé?sions’ p.qréua-nt' 10 the water righfs
 confirmed in 86CWA403 shalf be limited to no mare, than the following rates of
“diversion and volumetric amounts: ' '

82441 F@ow_ Rates. Eé-cﬁ of the points of diversien for Thomton's conditional. river
- " diversions shall be alfowed to divei:b,_ai: its rate of diversion decreed in
paragraph 53.2 above, except as follows:

62,4.4.1.1 The surmn of the ﬂow rates at which water is bemg diverted by Thornton
“ " at the headgate of the Greeley No. 2 Canal and Thomtan Pump
Staticm Nao. 2 shall not exceed 50 cis. ' _

62442 Volumetric Limits. The voi__umes of water diverted at the following points.
' of diversion, or combinations” of points’ of diversion, shall be limited as
follows and these limits shail apply regardless of whether or not the water

SO dxverted is then used as subst:tute supply for the Ditch Exchange:
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_identification of. the location " of . the, - farms from" which the shares, or the
'transmountam we‘ter aftributable {o any shafes ‘have been. removed the.number of
shares converted to Mumcxpai Use, and those [eft in agncultural use, the number
of Non-TM shares,. total . diversions of WSSC and JDC. water rights: by water

'category (e g transmountem native direct flow, native: storage, caT, efc.)
Thornton's. pro rata pertion of WSSC and JOC diversions and storage by water
. category, other Thornton diversions identified by category (e.g. appropnat:ons in

. 8BCW401 and 86CW403), - dehvenes of water to Thornton,, identified” by water
o category, substltute supp!y saurces, inflows-to and outflows, from storage by water
category, . cumulative storage contents for Thornton (by water category) and
. WSSC!JDC irrigators,. Thoraton's return. flow: and repiacemeni obligations. and
- deiwertes Thornton S’ystem loss payments v 'umetnc hmtta‘aons cumuiative direct
“flow and storage diversions, da;ly flow rates-_d{verted reusaoie and non-reusabie
'components of Thormton's municipal watsr product;on and resuiting municipal
‘wastewater flows, lawn irrigation return flows, and any other. mformetion reasonaoly
_requested by the:. Division.. Engmeer Upon request by. the Division Engineer,
," Thomton shall prowde access to. records of measurements and backup calculations
penammg to. the operation: of the wa:er nghts decreed herein, including . all
accountlng that is. conducted. pursuant 10 ttus decree. . The same access shall be
‘ provuded upon request o any other objector at their cost.

83.3. Transvt LOSSes Thomi’on s reieases of substmﬁe supply to the South Piatte River for.

. return to the WSSC Sysiem exchange ug., the Poudre R:ver or repayment of other

xchanges descnbed in 86(3W401 and 86CW40‘ E horntdn snaﬁ be entlifed to convey
-water ¢ dowm the-South Piaﬂe River only. to the extem a live siream exists: between the
oirit at, whlch Thorntor's . substifute supoiy is placed .in. he. South’ Flatte and the
] onﬂuence of the South Platte and F’oudre R:ve[s prior; to the: oiacement of Thomton's.

'fsubstltute supply into the South P atte Rwer. Ab'sich times the.appropriate State water
administration offfmais wﬂi ensure that waterm relegsed by Thornton is conveyed
unolmmzshed down the South Platte River (except: fo,r xransﬁ fosses) and is passad by
.mtervenmg headgates between the point. of release and the . South.. Platte. ~ Poudre

-.confluence.. ‘Thornton shail recsive credit forsubstlmte supphes conveyed through that -

7\;-; reach -of the South, Platte. River. between,, the. armers. Independent Ditch and the
' conﬂuence of the South Platte and Poudre Rwers oniy io the extent ahd in the amount
the. Division ‘Engineer determmes that the substiiute supply reached the Seouth Platte

- Poudre .confluence. The Court shail.retain jurisdiction. over the cooveyance of

Thomtons substrtute suppty down the Souih P!e#:te Rfver

63.5 Crediis for Lawn lma—tlon Re‘tum Flows quihe water apphed* to !ewns wnthm the

- .- Thornton. service area, seventeen. percent ( _percolates. to;the ground water table
._.and-returns:to the South Platte- River and. its _nbutanes umformiy throughout the year.
- An addmonal 2% of the amount of water applied tolawns in-the Thomton service area

L : returns to the South. Platte Rwer andijts tibutaries. as surface run- of‘f durmg the month

m which the- water is- aopl;ed Through the aocoun’rmg procedure ‘set forth- below,
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Thornton will maintain suff caent dominion over the reusable pomon of those lawn -

lmgatlon retum ﬂcws that they may be used as substltute supply

© 68381 . Lawn Irrigation Return Flow Accountmq Procedure. The follawmg six step
procecfure shail be used to determme lawn imgattcn retum ﬁows '

~ Step 1: Each water service customer within the Cxty of Thornton’ serwce area shail be

assigned to a particular sub-dramage basm tnbutary to the South Platte River

as shown on Exhlbat Q hereto. This assxgnment will be based on review of -

topographtc maps aerial photos, customer bsiimg addresses, and site

‘ mspectnon as necessary New customers will automancaﬁy be assigned to a

part;cuiar sub-dramage basin tributary to the South P!atte as new construction
proceeds thhm the Thomtcn serv:ce area. .

Steg 2 On.a monthiy basis, the total amount of reated water delivered to each

~ lawns wxii be computed to be 90 percent of the outdoar use. Thormiton il also™
. receive, “however, a credit for surface return ﬂow dunng the mcnth af
) -appucatmn eaual tﬂ 2% of ‘.he ot 'tdoor use B '

Ste,u- 3

Steg The amount of lawn ngati-on appiacatson computed in Step 2 wm be muit:piled a
S by the percentage of total watet use attributable to reusable sburces computed

_ "and ‘non-reusable’ suppiies used. if its system, using diversion rec -
" Thornton's various water sodrces. ‘Reusabie suppliés will include anly those

© drainage basin will be computed as the surh of all metered usage for each

" customer within the basin. Base indoor use fcr & ‘particular month wiil be the -
amount deiwered to that basm for the prewous wirtter manths of December,
January, and February, or the amqu{lt delivered in the particular month,
-whichever is'lgss. The outdoor-use for iawn irfigation will be computed to be

the total use for the month minus the base indoor use. The amount applied to

e

On & monthly basis, Thcrnton wiil account for the amuunt of reusab
S Ay

solirces which have actually been decreed for reuse. Thomnton's water rights
currently -decreed for reuse are those listed on ExAibit R hergto, however,
Thornton may ‘add reusable sources to this list upen notice to' the Division

’z:ngmeer as acdmonal c*:ange decrees are. adjudicatea in Water Court of upon

!ease of adjudlcated reusabie suppzhes from other partres- o

- in'Steg 3 in order to determine the amcunt of apphcat:on to iawns sttributable

E Steg 5 The amount of Tawn 1rrlgatxon application’ attr:butab[e to reusable sources'

Steg §: -The armount of deep percolation n each sub-basm would be muitxphed by the

to reusable sources

computed in Steép 4 shall be muitiplied- 8y 17 percenit to determine- the desp
percoiatzon of that waier wﬁhln each sub—basm

Glover lagging factors shown on Exhibit S hersic to determine thé lagged
timing of return flows to the South Platte River. Commencing on the date. of
the entry of the decree-in these consolidated ¢ases. Thormton ‘may begin
accounting for anyiawn irrigation return flows attributable to reusabie sources.
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‘Accounting forms and: procedure appmved by the Division Engineer wifl be
.used fo, record the. amcunt of reusable return flow accruing ta.the South Platte
Rwer on a menthly basis a‘ftnbuiebie o §awn 1mgauon in. prevzous mont“hs

”763.5}2 F?e*urn !_ocaf ions. Aithough Thermone retum ﬁews from Iawrr umgataon reach the % -

_ South Platte River at numerpus locations, for accounting purposes it will be
. . .. assumed that.such flows réturn-at three: locations in. order to assist the Water
. Commissioner in administering the South Platte River. Thornton will be credited
atthree locations- for the return flows accrmng in the.reaches immediataly upstream

reference to. Exhibit Q hereto: . ‘Returm, flows - or:gmatmg fromi-unnamed . tributaries

the: drainages. of unnamed: fributaries .G, M4, Brantner. Guich: and-Grange Hall
Creek will be credited dewnstream of ’the Fulton Diteh: headgate - and upsiream of

the Todd Cresk and Big Dry Creek drainages will be credited to the South Platte
' 'the cenﬂuence ef Brg Dry Creek and Ihe South Platte River. ;

hcatlon or Reusable Water Thomton mey c!elm credit,
in +he manner set out atiove, only for the: zeusable water applied to jawns within its

- .-, .service area after the date-of entry of this: decree.; Prior to.the time that Thomton -

wishes to claim credit for lawn:irrigation return’ ‘ﬂows fromany stbbasin within the

i ,"whzch are to be approved by the State Enameer g Oﬁ' Tce.”

63.5.4 - Lawn Jrnqatlon Return Fiows Thornton shaﬁ be entxt{ed to appiy itslawn irrigation
" ‘return.flow credits to pay any ‘historic return flow , replacement and/or substituts

- -~ SUpply obligations: set. forth inthis decree and. the decrees: entered in Case Nos.

. 8TCW107, 87CW334 and SQCW132 provided- Thermton is capable of delivering the

S water assomated with such credits d!recﬁv or by exchange te ‘the i‘dﬁa‘tlen reguired,
; »,_‘to satxsfy such obizganon e e S 0a ;

Other Clalms aﬂd Defenses AI! clmms nd defenses raxsed at tnal and no‘t specifically |

..from_each of those points: The three docations ‘are: described..as: follows with -

A, B, C.:D;, E and ihe Niver Creek drainage will be credited to the South Platte.
'._immedzate&y upstream of the Fulton Ditch: headgate. Return flows: orfgmanng from:

south line of Section 14, Township 1. Scuth,, R:ange 87 West: Return flows to-

S City of Thomton service. area; ‘Thorntor; must provide -apprepriate ground’ water -
L _-_meaeurement data.either. from:existin iwells ‘or:piezometers fo.demonstrate that
sofesconditions;existinythe :pamcuiar sub<basin. . If the:State  Engineers .
ometer test holes are- ‘needed, . said. .
: :.spec:ﬁcatmns atid at the iocatlons :

approved herein. are denied, except with: regard to Thornton's claim for reuse of, or credit. for

seepage Josses from the WSSC. System attributabie -to fransmountain- “watér, which remains
undecided: Thornton shail not: be preciuded from pursuing such g c!axm in the future and no
parly shail be prec!uded from oppesmg suchf'a c%afm u‘ made S L

Dlﬂqence Fﬂmqs Appilcatzon fm' ﬁndmgs of' reesonebte dahgen B shal :smade for the

conditionals epproprlaﬂons -and: condmena] Jights .of exchange dunng the month of March, 2004,

and shail be-fi led:ithereafter - nacedrdance. with 'C. R.S.:§ 37-82-301(4) 'until ‘the conditionai

‘ appropnat:ens -and.. conditionak: nghts of exchange decreed herem are rEde abseiute or

otherwise disposed of:
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66. Retained Jurisdictiori. Pursuant to C.R.S. §37-92-304(6), upon ‘the motion: of a party to this
proceeding, this decree shall be subject to reconsideration as set forth below. Although the
period-of time for which jurisdiction is retained is, in most instances, limited to a specific number
of years, upon a showing that iack of material injury has not then been concluswely estabilsh%
any of these periods may be extended pr;or to their termmatton :

66.1 S Change 01" Use and Plan fcr Auq entation.” The Court retains Junsdtcnon over the
- . - change ofuse of, and pian of augmentatxon associated with, Thornton's pro rata portion”
2 of WSSC and JDC water rights to reconsider the question- of whether the terms and -
. ..conditions pertaining thereto are necessary or adequate to prevent injury to the vested
- rights-of others.” Such period of retained jurisdiction shall ¢ontinue untif ten (10) vears .
after all of Thomtor's WSSC and JDC shares are converted to Municipal Use by the
' City.of Thornton, of ten years after Thomton gives notice to the parties identified with -
. an asterisk _{_*] in paragraph 3, above, that no. additional” shares wilt be converted fo
_ . Municipai:Use." At the conclusion ‘of such ten year-period; unless extended by the Court
- % as;provided above; the retsined jurisdiction over Thornton's change' of use shall
" - terminate without” further. action by the Court. The jurisdiction rétained under this
paragrapn specificaily exciudas review of the Court's facttal findings pertaining to the -
historic uge of WSSC and JDC water nghts owned by Thomton at the tame cf entry of
thlsdecree. . T
. 66 1 1 WSSC Svstem Losses The Court specxﬁcaiiy retalns ;urxsdlctxcn toreview, during .
Phases | and i, the amount of system loss assessed against Thornton by WssC
pursuant to paragraph 57.3.2 io determine whether water users other than WSEC
shareholders are being injured thereby. Thomton shall notify the Division Enginee:
annuaily of the amount of system ross iti is bemg charged by WSSC

66.1.2 Amount and Character of 1nﬂows The Court fur{'her retains ;unsdtchon o rewew'_
the guestion-cf-what amount.of the inflow into the Larimer County Canal at various
tocations aiong its course is composed of C8T water, inciuding the quesuon of
whether any of such mﬂow should iegaﬂy be characterazed as CBT water;

‘ 6-6;1.3 Determmatrons as.fo Reveqetairon Until tmee years after Al chhomton s WSSC
-.~and JDC shares are ¢onverted-to: Municipal Use by the City of Tharnton, or three ~
" years ‘after Thornfon gives notice to the parties identified with ‘an-asterisk [*] in
paragraph 3, above, that no additional shares will'be converted 'to Municipal Use, _
the Court retains jurisdiction io review determinations. as to whether a seff-. -
sustammg suxtabie dryiand grcund cover has.or has not beer; estabhshed B

o

66.1.4 Re-‘xmqation in Phase _Hl A penod of retamed ;unsdtct:on shai! commence’ at the _
-time Thornton begins operation of Phase ll {o address injury which may arise from.
~ a material change in return flow patterns. aitributable to. WSSC. native water wherr .
Thorntor's shares are returned fo agricultural use.  Such peried of retained :
~ jurisdiction shail: continue until: fen (10) years after Phase. [l has become, fully - ..
. operational=and Thornton gives nofice to the parties. identified with. an-asterisk {*}.. . .,
in paragraph; 3, above, that no additional shares will be refurned to:agricuitural use. _
At the conclusion of such ten: year. period, -unless “extended: by the Court as* .. .

- DECREE ON REMAND
86V 401.402,403; 37CW332 -
' Page 83 -



86.2 -

66.3

66.4

86.6

66.7

Suppiy Proqecirm*omem fewms

e Water Quality:
Court retains- contmumg jurisdiction to reconsider the. question of whether the decree ;

L
exd

-~ provided- above,:-the jurisdiction. retained: unier this -paragraph shall termmate
without further action by the Court. :

Lawn Return Credits. That portion of the decree coneerning the computation' of credits
to Thornton: for lawn irrigation return flows accruing to the South Platté River shaif be
subject {0 retained jurisdiction as to each sub-drainage basin identified ‘on. Exhibit Q for -
a period’ of ten (10) years following the date on which ‘Thornton demonstrates the
existence of water table conditions as requited ‘by paragraph 63.5.3. After the entry of
this decree, each time Thornton provides data to'the Divisicn Engineer regarding the
existence of water table conditions in a new. sub-basm -Thomnten shali notify the
objectors identified with an astensk 1in. paragrapb 3, ahove, of the fact that such
informiation ‘has ‘been, prowded At the’ concius:on of such. ten year period, uniess
extended’ by the. Court as provided above, the.retained: ;uﬂsdlcﬂon over Thomnton's
credats for iawn xrngatlon return ﬂows shail termmate wuthout furthef action by the Court.

WSSCJT hornton Ccntract The Court re*ams perpetuai centmumg junsdxctxon to enforce
paragraph 4 af the WSSCIT hornton Contract

State Engineer Determmauon The Court retams perpetuai contmumg 1urssdfctxon ©
review, as 2 water matter all determinations: of the State and Division Engineers, and
cther administrative agencies made pursuant to the provisions of this Decres; however,
the Court recognizes that such continuing. jurisdiction may not be-exclusive.” The terms.
of this paragraph: shall not: preciude lawful. réviel. of determinations of adm;mstrauve
agencies concerning the' deve!opment and: operaﬂcn of Tho'mcns ‘Northern Wat

Untr# 10:yearss aﬁer the Dltch Exchange becomes fuﬂy -operational; the

prowsmns relating - o water, _quality, are adequate. or necessary to. prevent injury.

Tharnton shall notify the- ob;ectors identified: with.an asterisk [*] in paragraph 3, above,

at the time the DltCh Exchange becomes fully operational. At the conclusion .of such
ten 'year pericd, uniess extended by the Court as provided above, the retamed'
jurisdiction. over the provisions reiatmg to water quality shaﬂ terminate without further
acticn by the Court

"Sputh Platte Transit Losses and Defivery of Substxi:uie Sugo!y The  Court retsins.

junsdfct:on to ensure that the substitute supplies introduced to-the South Platte River

by Thornton are not diminished by the acts of other water users during conveyance. ..

Additional Shares.. The Court shall retain jurisdiction indefinitely to permit the change
of water rights represented by additionat WSSC and JDC shares now owned or
fhereafter acquired. by Thornton upon the terms and conditions of this decree.  These.
rights may be changed only upon the filing of an application under the Court's retained
jurisdiction in this matter identifying the water rights to be changed. Notice of that

. application. shall be published in the resume. With respect to fuiure changes of

-~

-

A

Y]

additional sharss by Thornton pursuant fo this decree, no party shail be forecicsedfrom _ ..

chaillenging the findings and conclusions herein as they relate to such future changes
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or asserling any condmons or terms and’ conditions for ihe change af such -additional
shares .

 SIGNED AND ENTERED this 7% day of March,' 19g8.

l:szT ‘1 '\ h ,-_/‘}_

' "/",<,___’L/_/k.,. e ’/ o
_/:(//{////f Lol c /9,’,‘/'/!:////,,-’4__,———-—
. \-/R’ bert'A. Behrman -
Senior Judge -
(Assigned as Water Judge by authorlty cf the Cmef Just:ce)
" Water Divisiont No.. 1
- State of Colorade

BY_

DECREE ON REMAND
S6CW401,402,403: 87CW332

Page 85 .

Ty ,



	2018.6.29 Ltr Statement of Support Thornton 1041 Permit Application.pdf
	Exhibit A - Larimer County Staff Report.pdf
	Exhibit B - Water Court Decree.pdf



